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and give to management accurate reports which will show 
whether or not the bank is making an actual profit and 
what contribution to profits is made by each department. 
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for bank management to adopt sound policies and institute 
a system of service charges that are fair to both customer 
and bank alike. 
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What does your community 
think of your bank?” 








“If your bank is being operated with a sincere 
desire to serve your community, if your policies 
are fair, equitable, and understood, your service 
charges reasonable, properly inaugurated, and fully 
explained, your officers and employes efficient, 
courteous and friendly, your interest in the better- 
ment of your customers and the community active 
and demonstrated, your bank has no public relations 


problems.” 


No matter what your answer you will find many 
valuable and practical suggestions in this new book— 


Practical Public Relations 
in Banking 


by WILLIAM T. DUNN 
Vice President 
8B. M. BEHRENDS BANK, JUNEAU, ALASKA 


"PF HIS book covers completely the subject 
of public relations. It is not a re-hash 
of a lot of other books on the subject 

but an original contribution based on 

original research and experience on the 
part of the author. 

It outlines a complete program which 
if adopted and consistently followed by 
any bank, large or small, would un- 
doubtedly produce valuable results. 

Spasmodic and intermittent public re- 
lations efforts are worse than useless for 
inevitably such efforts come to represent 
action and reaction. An intense period of 
geodwill-building only serves to empha- 
size the lack of this action when it ceases. 

It is what a bank is and does day-in and 
day-out that determines its public relations, 
not what it says. 

This book points the way to adopting a 
consistent policy of sincere service to the 
community and of bringing this policy 


continuously to the favorable attention of 
the public. 

No bank executive with a real regard 
for the status of his bank in the commu- 
nity can afford not to read and study this 
valuable book. 


Mail This Handy Coupon Today 


Bankers Publishing Company 
465 Main St., Cambridge 42, Mass. 


Send me a copy of Practical Public Relations in 
Banking. If it meets with my approval ! will 
mail you $4.00 within five days. Otherwise 1 
may return it within five days and pay nothing. 
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Completely Revised 
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The Encyclopedia is arranged 
alphabetically by subject, thus 
providing an automatic index. 
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The City Clearing House: Payment, 
Returns, and Reimbursement 


Fietcuer R. ANDREws* 


Reprinted with the permission of the editors of the Indiana Law Journal 


This is the fourth of a series of articles about the city clearing house.’ 
The first article contains a description of the clearing operation which 
takes place at the clearing house.? There the checks and other items 
are exchanged by the member banks, after which the representative of 
each bank brings to his bank the items drawn upon it. At the drawee 
bank the items are examined to determine whether they will be honored 
or dishonored. Among other things, the bank examines the drawer’s 
signature for possible forgery, and the state of the drawer’s account for 
the possibility of insufficient funds. It also looks to see whether pay- 
ment has been stopped on the particular check.® 

It is obvious that provision must be made for the return of items 
which the drawee bank wishes to dishonor, and the various clearing 
house regulations cover the subject of returns and reimbursement in 
detail. The time for returning items is generally specified in the clear- 
ing house regulations.5 

It has been argued that banks have no right to return items once 
they have been exchanged at the clearing house. The argument is based 
upon the theory that the exchanges at the clearing house constitute final 


“A.B., 1916, Dartmouth College; LL.B., 1925, Western Reserve University; J.S.D., 1941, 
Yale University; Dean, School of Law, Western Reserve University. 

1 The other articles, all by the present writer, are The Operation of the City Clearing 
House, 51 Yaue LJ. 582 (1942); Validity and Time of Presentment Through The Clearing 
House, 1 Western Res. L. Rev. 97 (1949), 68 Banxina L.J. 557 (1951): The City Clear- 
ing House: Probleme Concerning Nonmembers, 2 Western Res. L. Rev. 109 (1950), 
68 Banxine LJ. $95 (1951). 

2 Andrews, The Operation of the City Clearing House, 51 Yaum LJ. 58%, 590 (1942). 

8 Andrews, supra note @, at 598. 

4 Ibid. 

5 The comparatively recent statutes on deferred posting and delayed returns will be 
referred to later. Before their adoption, the deadline for returning dishonored items was 
generally a specified hour in the afternoon of the day when the items were received. 
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payment of the item. The fallacy of the argument becomes apparent 
upon consideration of the fact that no opportunity is afforded at the 
clearing house for the examination of the items exchanged. They remain 
in their envelopes or packages and, unopened, are brought to the drawee 
bank by its messenger, where, for the first time, the individual items are 
checked and the state of the drawer’s account investigated. To hold that 
the debits and credits at the clearing house constitute final, irrevocable 
payment, precluding the return of so-called “not good” items, would 
result in gross injustice and would evidence a complete failure to com- 
prehend the purposes and methods of the clearing routine. Fortunately, 
the courts take no such absurd position; instead, they hold, with prac- 
tical unanimity, that the debits and credits at the clearing house are 
merely provisional and do not constitute payment. 

A glance at some typical factual situations raising the issue will lead 
to a clearer understanding of its significance. The most obvious case 
arises from the refusal of the bank which presented the item to take it 
back and reimburse the drawee. This results in a suit by the drawee 
against the presenting bank for the amount of the check. Since, by 
hypothesis, the drawee tendered the item within the time designated 
by the clearing house rule, the presenting bank will lose.® 

More interesting is an action by the presenting bank against the 
payee-indorser, brought upon the theory that the check has been dis- 
honored, as a consequence of which the indorser must pay it. Here, 
the presenting bank has refunded the amount of the check to the drawee, 
and seeks reimbursement from the indorser. The latter contends that 
since the clearing house transaction constituted payment, he has been 
discharged.? In conformity with the rule stated above, the courts hold 
the indorser liable.® 

Another interesting factual situation involved a suit by the ad- 
ministratrix of a deceased depositor in the drawee bank for the amount 
alleged to be on deposit. The drawee claimed to have paid out the de- 
posit before the depositor’s death. The evidence disclosed that the 
checks in question went through the clearing house, were dishonored by 
the drawee, and were returned to the presenting bank, which refunded 
the amount to the drawee. The court very properly held that the clear- 
ing house transaction was not payment, although the amount of the 
checks was credited there to the presenting bank.® 


6 National Exchange Bank v. National Bank of North America, 182 Mass. 147 (1882), is 
in point, although it cortains some rather unfortunate language about the effect of the 
clearing transection. As might be expected, the factual situation under consideration has 
not given rise to much litigation. 

7 This would follow from § 120 of the Negotiable Instruments Law provided the check 
had been paid. 

8 Columbia-Knickerbocker Trust Co. v. Miller, 215 N.Y. 191, 109 N.E. 179 (1915); 
Hooker v. Franklin, 2 Bos. 500 (N.Y. Super. Ct. 1858). 


®Sneider v. Bank of Italy, 184 Cal. 595, 194 Pac. 1021 (1920). An analogous situation 
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Several of the cases involved suits by the payee or other owner of 
the item against the drawee, brought upon the theory that since the 
events at the clearing house constitute payment, the owner’s right to 
the sum represented by the check has become fixed. In view of the rule 
that no payment has occurred, the owner will not recover.?® 


From the situations presented, it is seen that the courts consistently 
follow the rule that no payment results from the exchanges at the clear- 
ing house. And the mere fact that the drawee has paid its clearing house 
balance prior to the “return” time, in accordance with the association’s 
rules, does not change the result.'' This is inevitable, for the clearing 
house balances are arrived at on the basis of the items exchanged, with- 
out regard to their subsequent honor or dishonor by the drawee bank.!” 


More difficult is the problem of discovering what constitutes pay- 
ment after the clearing house checks have reached the drawee bank. The 
clearing house situation is more readily understood by a prior con- 
sideration of so-called over-the-counter transactions. In the latter, the 
holder of the check is a customer of the drawee bank and deposits the 
check in that bank, receiving either cash or credit. It is evident that 
when the depositor takes cash, the check is paid, and payment cannot be 
revoked.* But the clearing house transaction bears a closer resemblance 
to the over-the-counter credit transaction than to the cash transaction. 
In each of these credit routines, credit is given to the person presenting 
the check, and in each instance the drawee bank, having later discovered 


was present in People v. Munday, 298 Il]. 191, 127 N.E. 364 (1920), a criminal case in- 
volving the trial of a bank official for receiving deposits knowing of the bank’s insolvency. 
In the Sneider case the court held immaterial the fact that the drawee had mistakenly 
checked the wrong reason for returning the items. Inasmuch as the check has not been 
paid, the drawee may return it for any reason at all. Campbell v. Love, 168 Miss. 75, 
150 So. 780 (1933) (drawer insolvent); Eastman Kodak Co. v. National Park Bank, 231 
Fed. 320 (S.D. N.Y. 1916), aff'd without opinion, 247 Fed. 1002 (2d Cir. 1917) (mistake 
about instructions to pay). 

10 Grosner v. First Nat. Bank, 5 F. Supp 468 (E.D. Mich. 1933); Eastman Kodak Co. v. 
National Park Bank, 231 Fed. $20 (S.D. N.Y. 1916); aff'd without opinion, 247 Fed. 1002 
(2d Cir. 1917); Campbell v. Love, 168 Miss. 75, 150 So. 780 (1933); Hentz v. National 
City Bank, 159 App. Div. 743, 144 N.Y. Supp. 979 (1st Dep’t 1913). It should be noted 
that if a check has been paid by credit, the plaintiff’s action is not upon the check, but 
upon the debt arising from the debtor-creditor relationship. See Aigler, Rights of Holder 
of Bill of Exchange Against the Drawee, 38 Harv. L. Rev. 857, 873 (1925); 80 U. or Pa. 
L. Rev. 740, 741 (1982). 


11 The point is mentioned in the Hentz case, supra note 10. 


12 The following cases also recognize that clearing house proceedings do not effect pay- 
ment of the items exchanged: Security-First Nat. Bank v. Bank of America Nat. Trust & 
Savings Ass’n., 22 Cal.2d 154, 187 P.2d 452 (1943); National Bank of North America v. 
Bangs, 106 Mass. 441 (1871); Merchants’ Nat. Bank v. National Eagle Bank, 101 Mass. 
281 (1869); State Bank v. Weiss and Rubin, 46 Misc. 93, 91 N.Y. Supp. 276 (Sup.Ct. 
1904); see 22 Banxine L.J. 167 (1905). But cf. National Union Bank v. Earle, 93 Fed. 
$80 (E.D. Pa. 1899), criticized by Judge L. Hand in Eastman Kodak Co. v. National 
Park Bank, supra note 10, at $25. For a case concerning allegedly conflicting rules in 
connection with “returns,” see Mount Morris Bank v. Twenty-Third Ward Bank, 172 
N.Y. 244, 64 N.E. 810 (1902). 


13 Note, 50 Cor. L. Rev. 802, 818 (1950). But cf. Citizens State Bank v. Pritchett, 231 
P.2d 462 (Colo. 1951). 
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something the matter with the check, as, for example, that it is an over- 
draft, wishes to revoke the credit. Consequently, despite dissimilarities 
which will become apparent when the clearing house decisions are dis- 
cussed, the over-the-counter credit transaction provides helpful back- 
ground material in the solution of the clearing house cases.** 

It is to be noted that we are not dealing with the question of ac- 
ceptance or certification of a check. Acceptance is a promise to pay, 
whereas the question with which we are concerned is whether the check 
has been paid. A lawsuit involving this question will not be brought 
upon the check, but rather upon the debt arising from the alleged pay- 
ment of the check and the consequent debtor-creditor relationship be- 
tween the bank and the presenting depositor.’® 

When the check has finally been “paid,” the drawee bank is not 
permitted to revoke the payment, although under certain conditions 
based for the most part upon mistake of fact, it may be entitled to 
reimbursement.'* On the other hand, if the acts performed by the bank 
fall short of payment, the bank has not become a debtor to the depositor 
and can successfully resist the latter’s claim. Thus, it becomes important 
to determine the point at which payment is effected. 

Authorities have called attention to the confused state of the de- 
cisions concerning many of the questions relating to payment.!7_ Funda- 
mentally, the question of whether payment by credit has occurred 
depends upon the intent of the parties as manifested by their words and 
actions.1® This being so, it might be argued that the question is one of 
fact for the jury and therefore presents no problem of law at all. How- 
ever, in questions of ultimate fact, as opposed to evidentiary facts, 





14 Cases where checks are forwarded for collection and remittance are not analogous and 
will not be considered. The only “remittance” which the clearing house drawee makes is 
payment of its clearing house debit balance, if any, and that is based upon the provisional 
entries made at the time of the clearings and does not operate as payment of any par- 
ticular check. Nor is the amount of the balance due affected by the subsequent discovery 
of some “not good” checks. The distinction between the remittance and credit cases is 
referred to in Hunt v. Security State Bank, 91 Ore. 362, 369, 179 Pac. 248, 251 (1919). 
15 Bryan v. First Nat. Bank, 205 Pa. 7, 54 Atl. 480 (1903); Schaer v. First Nat. Bank, 
182 Tex. 499, 124 S.W2d 108 (1939); Aigler, Rights of Holder of Bill of Exchange 
Against the Drawee, 38 Harv. L. Rev. 857, 878 (1925); 6 U. or Cin. L. Rev. 288 (1932). 
16 This matter will be treated subsequently. A frequent type of mistake of fact arises 
from a forged indorsement, believed by both parties to be genuine. 

172 Morse, Banks anp BANKING 1217 (6th ed. 1928); Turner, Bank Collections—The 
Direct Routing Practice, 39 Yate L.J. 468, 479 (1930); Wallace, Comments on the Pro- 
posed Uniform Check Collection Code, 16 Va. L. Rev. 792, 808 (1930); 30 Inu. BJ. 157 
(1941); 30 Micu. L. Rev. 962 (1932); Note, 15 A.L.R. 709 (1921). 

18 F. g., National Bank v. Burkhardt, 100 U.S. 686 (1879); Citizens State Bank v. 
Pritchett, 281 P.@¢d 462 (Colo. 1951); Oddie v. National City Bank, 45 N.Y. 785 (1871); 
30 Micu. L. Rev. 962, 968 (1982); 80 U. or Pa. L. Rev. 740 (19382). In the Oddie case 
the court, at page 741, states the proposition in the following language: “In determining 
the legal effect of such transactions, we must apply the same rules applicable to all 
contracts and business affairs, and effectuate and carry out the intention of the parties, 
to be gathered from their acts and declarations, and the accustomed and understood 
course of the particular business.” 





| 
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courts frequently adopt definite standards or rules, so that if certain 
facts are present, only one ultimate conclusion may be drawn. The 
question of payment of a check is admirably suited to this technique. 
Businessmen are entitled to as much certainty as possible in such an 
important matter. The bank and the depositor should not be forced to 
depend upon the vagaries of a jury, nor should they be subjected to the 
evil of divergent verdicts upon exactly the same facts. Fortunately, the 
courts tend to follow the suggested procedure in many of the payment 
problems,!® thus reducing to some degree of order an otherwise chaotic 
condition. 

In the over-the-counter transaction, there is the following typical 
situation. The customer deposits the check in question, and receives 
credit in his passbook or on a deposit slip. Later in the day the book- 
keeping department discovers that the drawer’s account does not contain 
sufficient funds. The bank then attempts to revoke the credit.2® Most 
courts hold that the bank may not do so, since the facts constitute pay- 
ment.2!' It is said to be as truly a payment as though the bank had 





19 This will be apparent from the subsequent discussion of what constitutes payment. 
For a good case wherein the court told the jury that under certain undisputed facts 
payment existed, see Bryan v. First Nat. Bank, 205 Pa. 7, 54 Atl. 480 (1903). Two cases 
indicating that payment is a question entirely for the jury are unsatisfactory in that they 
fail to point out the nature of the trial court’s instructions to the jury. National Bank v. 
Burkhardt, 100 U.S. 686 (1879); Guardian Nat. Bank v. Huntington County State Bank, 
206 Ind. 185, 187 N.E. 888 (1983). Any authority which the former case may have 
possessed on the point disappears in view of American Nat. Bank v. Miller, Agent, 229 
US. 517 (1918) holding that certain facts operated as payment as a matter of law. 


20 Of course, for a responsible drawer the bank may let the overdraft go through. In 
that case no problem arises. If the bookkeeper finds the account overdrawn, the check 
is often put “in suspense,” with the idea that the drawer’s account may be sufficiently 
increased during the day to cover the amount of the check. Another variation occurs 
where the drawer’s account is sufficient to absorb the check, but is depleted during the 
day by the return of some “not good” items. 


21 First Nat. Bank v. McKeen, 197 Ark. 1060, 127 S.W.2d 142 (1939); National Deposit 
Bank v. Ohio Oil Co., 250 Ky. 288, 62 S.W.2d 1048 (1983); Sowers Co. v. First Nat. 
Bank, 6 La. App. 721 (1927); Schutte v. Citizens Bank, $8 La. App. 547 (1926); W. A. 
White Brokerage Co. v. Cooperman, 207 Minn. 239, 290 N.W. 790 (1940); Gruber v. 
Bank of America, 127 Misc. 182, 215 N.Y. Supp. 222 (City Ct. 1926); Provident Sav. 
Bank & Trust Co. v. Hildebrand, 49 Ohio App. 207, 196 N.E. 790 (1934); accord, National 
Bank v. Burkhardt, 100 U.S. 686 (1879); State ex rel. Las Vegas v. Sandoval, 34 N.M. 
50, 277 Pac. $1 (1929) (bank failure); Norton v. Mercantile Bank & Trust Co., 51 
S.W.2d 1062 (Tex. Civ. App. 1932) (drawer’s insolvency); see Federal Sav. & Loan Ins. 
Corp. v. Third Nat. Bank, 178 F.2d 192, 199 (6th Cir. 1949); Snyder v. Hamilton Nat. 
Bank, 65 Colo. 24, 30, 172 Pac. 1069, 1071, 1072 (1918); Brapy, Bank Cuecxs § 260 
(2d ed. 1926); 2 Morse, Banxs AnD Banxine 1216 (6th ed. 1928); Note, 50 Cou. L. Rev. 
802, 818 (1950); 6 U. or Cin. L. Rev. 288 (1932); 80 U. or Pa. L. Rev. 740 (1982); 
Note, 15 A.L.R. 709 (1921). In some of the cases the bank’s attempted revocation’ did 
not take place until after the day of deposit, yet the ratio decidendi was broad enough to 
include revocations attempted on the day of deposit. American Nat. Bank v. Miller, 
Agent, 229 U.S. 517 (1918); Cohen v. First Nat. Bank, 22 Ariz. 394, 198 Pac. 122 (1921) 
(where, however, the court noted the possible distinction); American Exchange Nat. 
Bank v. Gregg, 188 Ill. 596, 28 N.E. 889 (1891); Bryan v. First Nat. Bank, 205 Pa. 7, 
54 Atl. 480 (1908). Oddie v. National City Bank, 45 N.Y. 735 (1871), cited as a leading 
authority for the majority view, contains some factual variations which might justify the 
conclusion that it is not precisely in point. See the comments on the Oddie case in 
National Gold Bank & Trust Co. v. McDonald, 51 Cal. 64 (1875). Since the check is 
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handed the money to the payee and immediately received it back as a 
cash deposit.22, Whether the deposit is in person or by mail is held to 
make no difference except that the latter type of deposit gives rise to the 
further controversy as to whether payment is complete upon mailing the 
notification or only upon the receipt thereof—a controversy which, 
despite its intriguing nature, need not be explored in this discussion.” 


One of the predominant reasons advanced for the majority rule 
is that the condition of the drawer’s account rests within the knowledge 
of the drawee bank, and that if the bank has any misgivings on the 
subject, it should examine the account before delivering the passbook 
or deposit slip to the depositor. This view finds support in the following 
remarks of the court in Oddie v. National City Bank:**4 


The bank always has the means of knowing the state of 
the account of the drawer, and if it elects to pay the paper, it 
voluntarily takes upon itself the risk of securing it out of the 
drawer’s account or otherwise. 


No one will deny that theoretically the argument is sound. And in 
the simpler days of past generations there was doubtless no element of 
unfairness in adhering to the rule. In many parts of the country the 
banking business had not reached the highly complex state existing 
today. The banker and his clerks (if any) were well acquainted with 
the depositors, and usually knew the condition of each one’s account. If 
perchance the latter piece of information was lacking, the banker or 
his clerk could look it up in a moment, and there was seldom a line of 
depositors who would be kept waiting during such an investigation.” 
As late as 1919, an Oregon case presents a picture of the simplicity of 
small-town banking. When the morning mail arrived, the president of 


paid by the entering of credit in the passbook, a subsequent stop payment order is 
ineffective, even though it arrives before the drawer’s account has been debited. 24 Minn. 
L. Rev. 982 (1940). 

22 This concept of the credit transaction is to be found in many authorities. E. g., 
National Bank v. Burkhardt, 100 U.S. 686, 689 (1879); American Nat. Bank v. Miller, 
229 US. 517, 520 (1918); Federal Sav. & Loan Ins. Corp. v. Third Nat. Bank, 173 F.2d 
192, 199 (6th Cir. 1949); First Nat. Bank v. McKeen, 197 Ark. 1060, 1062, 127 S.W.2d 
142, 143 (1939); National Deposit Bank v. Ohio Oil Co., 250 Ky. 288, 291, 62 S.W.2d 
1048, 1050 (1933); Oddie v. National City Bank, 45 N.Y. 785, 741 (1871); Gruber v. 
Bank of America, 127 Misc. 182, 184, 215 N.Y. Supp. 222, 224 (City Ct. 1926); Hunt v. 
Security State Bank, 91 Ore. 362, 369, 179 Pac. 248, 251 (1919); Bryan v. First Nat. 
Bank, 205 Pa. 7, 11, 54 Atl. 480, 482 (1903); Boatright v. Rankin, 150 S.C. $74, $80, 148 
S.E. 214, 216 (1929); Norton v. Mercantile Bank & Trust Co., 51 S.W.2d 1062, 1068 
(Tex. Civ. App. 1932); 2 Morsz, Banks anp Banxina 1217 (6th ed. 1928); Note, 15 
A.L.R. 709, 710 (1921). 

23 For a “starter,” see Cohen v. First Nat. Bank, 22 Ariz. 394, 198 Pac. 122 (1921) 
(mailing is sufficient); Guardian Nat. Bank v. Huntington County State Bank, 206 Ind. 
185, 187 N.E. 888 (1988) (mailing is not sufficient, since postal regulations permit with- 
drawal from the mails); 47 Harv. L. Rev. 871 (1934); 80 U. or Pa. L. Rev. 740 (1982). 
24.45 N.Y. 735, 742 (1871). 


ned This picture of the past was obtained from several banking officials who have worked 
in the business for forty years or more. 
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the bank footed the checks on the adding machine to see that each total 
corresponded with the cash letter, and examined them for signatures and 
state of account.® 

How vastly removed are those halcyon days from the present high- 
blood-pressure era when a bevy of tellers are kept busy handling long 
lines of customers. Imagine the reaction of the impatient horde if an 
examination must be made of all the checks presented to the teller by 
each depositor, in order to ascertain the genuineness of every check and 
the state of account of every drawer. The resulting delay would be 
interminable and would probably cause a caterwauling audible blocks 
away and even loud enough to permeate the sound-proof sanctum of the 
bank’s president. How long would such a bank be able to retain its 
customers? And what about the morale of the bookkeepers, trying man- 
fully to get along with the job of posting debits and credits to the 
various accounts, if their work is constantly interrupted by tellers in- 
quiring about the genuineness of each check and the state of account 
of each drawer? 

No, the “majority” rule, which, after all, grew up in a more tranquil 
age, does not conform to the complexities of modern banking. Today, 
the teller must enter the credit immediately, either in the passbook or on 
a duplicate deposit slip, and permit the customer to move on to make 
way for the next person. To hold that such a credit constitutes pay- 
ment and is irrevocable places an undue burden upon the bank. 

More realistic and equitable are the California decisions, taking a 
position exactly opposite to that of the majority. In National Gold 
Bank and Trust Company v. McDonald," the depositor presented his 
check and passbook at 2 p.m. The teller received the check and entered 
the proper credit in the passbook. At 3 p.m., the bank, having found 
the drawer’s account insufficient, returned the check and notified the 
depositor that it was not good. In a suit by the depositor against the 
bank, the trial court rendered judgment for the plaintiff upon the ground 
that the item was presented and received as a cash deposit. The Su- 
preme Court reversed the judgment, holding that the finding was not 
supported by the evidence and adopting the rule that under the facts 
enumerated, the check was not received as cash, but merely for collec- 
tion. Under this theory the drawee takes the item as agent to collect 
from itself, and the credit may be revoked exactly as in the case of an 
uncollected item drawn on another bank. The acts are definitely held 
to fall short of payment.?® 


26 Hunt v. Security State Bank, 91 Ore. 362, 364, 179 Pac. 248, 249 (1919). 


2751 Cal. 64 (1875). 

28 The rule was announced again some years later, the court also holding that the situa- 
tion was not altered by stamping the check “Paid,” impaling it on the check file, and 
crediting it to the depositor’s ledger account. Ocean Park Bank v. Rogers, 6 Cal. App. 
678, 92 Pac. 879 (1907). The California rule is approved in Stankey v. Citizens’ Nat. 
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It should be noted that in the cases upholding the majority rule no 
evidence was presented indicating or implying an agreement allowing 
the bank to revoke the credit. If, on the other hand, the bank is able 
to prove the existence of a custom permitting the revocation of a credit 
upon discovery during the day that the check is not good, the depositor 
should be bound by the custom, at least if he was familiar with it. Pay- 
ment depends upon the intent of the parties. In the absence of contra- 
dictory evidence, they should be presumed to have dealt in accordance 
with a custom known to both.”® And there is authority for extending 
this proposition to include the case of a depositor who has no knowledge 
of the custom, provided he ought to have known of it.8° Such an ex- 
tension of the doctrine seems eminently fair. A person dealing with 
banks should be subject to all reasonable banking usages.*4 No hard- 
ship results to the depositor, for in reality, most depositors never heard 
of the rules of law concerning payment by credit, and do not make de- 
posits with any such issue in mind.22 Any depositor aware of the 
problem can very easily evidence his intent by express agreement or 
other form of manifestation. 


At the present time banks customarily resort to recitals on signature 
cards, passbooks, and deposit slips to regulate the legal relationship 
between themselves and their customers in the collection of checks. 
Assuming for the moment that such recitals constitute a contract and 
therefore are binding upon the depositor, it becomes necessary for the 


Bank, 64 Mont. 309, 209 Pac. 1054 (1922). The act of stamping the check “Paid” seems 
not to be considered of any importance. Cohen v. First Nat. Bank, 22 Ariz. 394, 198 
Pac. 122 (1921) (check not stamped; court held payment); Guardian Nat. Bank v. 
Huntington County State Bank, 206 Ind. 185, 187 N.E. 388 (1933) (check not stamped; 
held no payment, but decision reached on other grounds); Ocean Park Bank v. Rogers, 
6 Cal. App. 678, 92 Pac. 879 (1907) (check stamped; held not paid). In the following 
cases the court, in holding that the check was paid, gave no consideration to the fact 
that it had been stamped “Paid”: American Exchange Nat. Bank v. Gregg, 188 Ill. 596, 
28 N.E. 839 (1891); Consolidated Nat. Bank v. First Nat. Bank, 129 App. Div. 538, 114 
N.Y. Supp. 308 (1908), aff'd without opinion, 199 N.Y. 516, 92 N.E. 1081 (1910); Bryan 
v. First Nat. Bank, 205 Pa. 7, 54 Atl. 480 (1903). Since the stamping or cancellation of 
the check is merely part of the clerical routine of the bank, and may take place before 
the drawer’s account has been examined, the courts are correct in attaching no significance 
to it. However, I am informed by bank officials that at present the cancelling of the 
checks (they are run through a perforating machine) is customarily the last act of the 
routine, and does not occur until after the examination of the drawer’s account. 

29 First Nat. Bank v. Ihle, 202 Ark. 46, 149 S.W.2d 548 (1941); First Nat. Bank v. 
McKeen, 197 Ark. 1060, 127 S.W.2d 142 (1939) (holding evidence insufficient to prove 
a custom known to depositor); Pollack v. National Bank of Commerce, 168 Mo. App. 368, 
151 S.W. 774 (1912) (estoppel to deny intention to be bound by a known custom); 
Brapy, Bank Cuecks § 260 (2d ed. 1926). 

80 Townley v. Exchange Nat. Bank, 108 Okla. 144, 234 Pac. 574 (1925). But cf. National 
Bank v. Burkhardt, 100 U.S. 686 (1879). 

31See Andrews, The City Clearing House: Problems Concerning Nonmembers, 2 
Western Res. L. Rev. 109, 110 (1950). 

32 Of course it may be argued that when the depositor hands in his checks and receives 
credit in his passbook, his understanding of the transaction is that the amount credited 
has become part of his account, for which reason the credit should be irrevocable in the 
absence of knowledge of the contrary custom. 
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court to interpret them. Inasmuch as the more pressing problems have 
arisen out of the collection of checks drawn on banks other than the 
depository bank, many of the recitals are so worded as apparently to 
apply only to such checks. Thus, for example, in an Illinois case, the 
deposit slip provided: “All items received ... for deposit are credited 
subject to final payment, reserving the right to charge back any items 
not paid.” The court held that this clause referred only to checks 
drawn on other banks, and could not logically be interpreted to include 
checks drawn on the bank of deposit.** 


A Louisiana court reached the same conclusion in a case wherein the 
back of the deposit slip contained the following paragraph: 


All items credited subject to final payment. All items not 
payable in Haynesville received by this bank for credit or collec- 
tion are taken at the owner’s risk. 


There followed a provision concerning the responsibility assumed by 
the bank in forwarding items to collecting agents outside of Haynes- 
ville.34 


On the other hand, the deposit slip or other pertinent document may 
specifically include checks drawn on the bank of deposit, in which event 
the courts cannot logically make an interpretation to the contrary.® 
Indeed, at the present time the standard collection agreement, issued by 
the American Bankers Association, contains such a provision,®* and the 
great majority of banks are probably making use of it and thereby 
avoiding difficulties of inte,pretation arising from “foggy” language.*" 


Whether recitals on signaiure cards, passbooks, or deposit slips con- 
stitute a contract is a perplexing problem, the definite solution of which, 
if any there be, lies outside the scope of this discussion. Apparently 
the mere presence of the recita) does not suffice. In some way it must 
be brought to the attention oi the depositor, although he need not ac- 





33 Hay and Stephens v. First Nat. Bank, 244 Ill. App. 286 (1927). For a very restricted 
interpretation of a clause providing that in receiving items for deposit or collection, the 
bank acts only as agent, see Andrew v. Security Trust & Sav. Bank, 214 Iowa 1199, 248 
N.W. 542 (1932) (a five to four decision). 

34 Schutte v. Citizens Bank, 3 La. App. 547, 551 (1926). 

35 First Nat. Bank v. Ihle, 202 Ark. 46, 149 S.W.2d 548 (1941); Citizens State Bank v. 
Pritchett, 231 P.2@d 462 (Colo. 1951); Lebanon Bank & Trust Co. v. Grandstaff, 24 Tenn. 
App. 162, 141 S.W.2d 924, cert. denied (1940). 

86 Note, 50 Cou. L. Rev. 802, 818 n. 115 (1950). 

87In a Minnesota case the agreement permitted the bank to charge back any item 
drawn on it and later found to be not good. Plaintiff made a deposit, the amount of 
which was credited to him in his passbook.. Thereafter, a stop payment order arrived 
at the bank. The court held that under the agreement the bank had no right to charge 
back the amount of the check, inasmuch as it did not fall within the term “not good.” 
The check was perfectly good, decided the court, and the stop payment order did not 
make it a “not good” check. W. A. White Brokerage Co. v. Cooperman, 207 Minn. 289, 
290 N.W. 790 (1940). 
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tually have read it.5* Naturally, if a contract has been created, the 
depositor is bound by its terms. 


The most satisfactory manner of solving the problem of revoking 
credits is by statute, and Section $ of the Bank Collection Code puts an 
end to the controversy in the states of its adoption. The section reads: 


A credit given by a bank for an item drawn on or payable 
at such bank shall be provisional, subject to revocation at or 
before the end of the day on which the item is deposited in the 
event the item is found not payable for any reason. Whenever 
a credit is given for an item deposited after banking hours 
such right of revocation may be exercised during the following 
business day.®® 


The statute is in line with the California cases and effectuates a 
result conformable to modern business practice.* 


In states which held that an entry on a deposit slip or in a passbook 
did not amount to final payment, and in states where the issue had never 
been litigated, the question sometimes arose as to what other acts or 
combination of acts were sufficient to constitute final payment, pre- 
cluding a cancellation of the credit. 


In the days of comparatively simple bookkeeping, tne banker kept 
a journal in which he entered each item of the day’s business. These 
entries were eventually “posted” in the general ledger. Today, banks 
do not keep such daily journals, and the entries are made directly in the 
general ledger. However, many banks keep a “check journal,” on which 
the amount of each check received is listed and the total arrived at; and 
a “general cash sheet,” for the purpose of showing the bank’s cash con- 
dition. It seems clear that entries on these documents, in no way in- 


88 E. S. Macomber & Co. v. Commercial Bank, 166 S.C. 236, 164 S.E. 596 (1932) (using 
the same form of deposit slip for over a year held sufficient); Hardee v. George H. Price 
Co., 89 F.2d 497 (D.C. Cir. 1937) (deliberately choosing a particular form of deposit 
slip); see Brapy, Bank Cuecks § 267 et seg. (2d ed. 1926). In Lebanon Bank & Trust 
Co. v. Grandstaff, 24 Tenn. App. 162, 141 S.W.2d 924, cert. denied (1940), the court 
indicated that the mere use of the deposit slip was sufficient, but probably did not intend 
to go that far, for it cited in support of its opinion the Macomber and Hardee cases, supra 
this note, neither of which adopted such an extreme position. However, an Arkansas 
case appears to go all the way. First Nat. Bank v. Ihle, 202 Ark. 46, 149 S.W.2d 548 
(1941). And in a recent Colorado case the court holds without debate that the provisions 
on the signature card, signed by the depositor at the time of the opening of his account, 
constitute a contract. Citizens State Bank v. Pritchett, 231 P.2@d 462 (Colo. 1951). 
At the other extreme is First Nat. Bank v. Hancock, 60 S.W.2d 871 (Tex. Civ. App. 
1988), conaining language ‘to the effect that a deposit slip is not a contract and that a 
depositor is not subject to its terms unless he expressly ratifies them. 

89 For a case where the court held that the statutory language (not the Bank Collection 
Code) was not intended to cover deposits in the drawee bank, see W. A. White Brokerage 
Co. v. Cooperman, 207 Minn. 239, 290 N.W. 790 (1940). 

40 See Wallace, Comments on the Proposed Uniform Check Collection Code, 16 Va. L. 
Rav. 792, 804, 805 (1930). 
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tended as a record of the individual accounts of the depositors, should 
not be considered as payment.*! 


Nothing else appearing, the combination of crediting the depositor’s 
account and debiting the drawer’s account has been held to constitute 
final transfer of the credit from the drawer to the depositor, and there- 
fore to amount to payment.*? Under this view, the transaction is irre- 
vocable and the book entries cannot be reversed even though the book- 
keeper later finds that he has made a mistake in the amount on deposit 
in the drawer’s account, or that some of the checks credited to the 
account have “bounced,” or that the drawer’s signature was forged, or 
that the drawer has become insolvent. Likewise, a stop payment order 
or an order of attachment comes too late to be effective.** 


Section 3 of the Bank Collection Code does not state expressly the 
effect of debiting the drawer’s account. But, as noted, the section per- 
mits the bank to revoke the credit during the day of deposit “in the 
event the item is found not payable for any reason.” Since nothing is 
said about debiting the drawer’s account, presumably it is regarded as a 


matter of no significance and wil! not preclude the revocation of the 
credit.*4 


Turning now to the clearing house cases, it is apparent that an act 
falling short of payment in a non-clearing house case will not operate as 
payment in a clearing house case. Thus, for example, the mere fact that 
the check was stamped “paid” will not prevent cancellation of the “pay- 
ment” and return of the item. 


41 A good description of the routine will be found in Guardian Nat. Bank v. Huntington 
County State Bank. 206 Ind. 185, 187 N.E. 388 (1933). In a case involving a check 
presented through the clearing house, in which, however, the clearing house rule was 
held not to apply, the drawee bank made out a slip showing the aggregate amount of the 
checks cleared against each drawer. Before examination of the checks, the slip was sent 
to the bookkeeper, who at once made a “tentative” entry in red ink in the debit column 
of the “balance ledger account.” The court held that no payment had occurred. First 
Nat. Bank v. National Park Bank, 181 App. Div. 108, 168 N.Y. Supp. 422 (1st Dep’t 
1917). Ve NS ey 
42 Hay and Stevens v. First Nat. Bank, 244 Ill. App. 286 (1927); Consolidated Nat. 
Bank v. First Nat. Bank, 129 App. Div. 538, 114 N.Y. Supp. 308 (2d Dep’t 1908), 
aff'd without opinion, 199 N.Y. 516, 92 N.E. 1081 (1910); see 30 Mricn. L. Rev. 962 
(1982). The Consolidated Nat. Bank case concerned a deposit by mail, and apparently 
no notice of credit had been mailed to the depositor. Should the mailing of such a notice 
be essential to constitute payment? Of course, as before noted. under the majority rule 
the debiting of the drawer’s account is unnecessary. Crediting the payee’s passbook suffices. 


43 Albers v. Commercial Bank, 9 Mo. App. 59 (1880) (stop payment order). Although 
a clearing house was involved, the case should be classified with the non-clearing house 
material, because the “return” custom did not embrace checks upon which payment had 


been stopped. 


44 Section 7 of the Bank Collection Code, dealing with deposits received by mail, states 
that where the item is received by mail by # solvent drawee bank, it shall be deemed 
paid when the amount is finally charged to the account of the maker or drawer. 

45 Grosner v. First Nat. Bank, 5 F. Supp. 468 (E.D. Mich. 1933) (clearing house stamp) : 
Akron Scrap Iron Co. v. Guardian Sav. & Trust Co., 120 Ohio St. 120, 165 N.E. 715 
(1929) (drawee’s stamp); Hall v. First Nat. Bank, 252 S.W. 828 (Tex. Civ. App. 1928), 
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It has been pointed out that many of the payment cases involving 
direct presentment deal with a deposit by the customer, a credit entered 
in his passbook, or on a deposit slip, and a subsequent attempt by the 
bank to revoke the credit. The clearing house cases do not raise the 
exact issue presented by those bare facts. That is because, as already 
noted, it is definitely established that the credits entered at the clearing 
house are intended to be provisional only and do not amount to pay- 
ment. And no other individual credits are made in favor of any par- 
ticular presenting bank.*¢ 

Consequently, the only problem causing any difficulty arises when 
the drawee bank debits the drawer’s account, and later wishes to cancel 
the entry, treat the check as dishonored, and return it to the presenting 
bank within the time stipulated by the clearing house rule. In debiting 
the drawer’s account, the bank has performed an act which ordinarily is 
considered payment. But the banks, by rule, have agreed that items may 
be returned before a certain hour. Since payment is a matter of intent, 
and the parties have set down their intent in the rules of the clearing 
house, the solution of the problem becomes merely a matter of interpre- 
tation of the rule. In this respect the situation is similar to that involving 
printed recitals in passbooks and deposit slips, agreed to by the depositor. 


An examination of a number of clearing house rules reveals that the 
terms in most general use are “not good” items, “not paid” items, 
“dishonored” items, and “unpaid” items.‘7 For the return of such items 
by a certain time, the typical clearing house rule makes provision.** It 
follows that the term “not good” items, or whichever other appellation 
the clearing house in question may employ, must be interpreted. 


It may conceivably be argued that a “not good” or “not paid” item 
means only an item which never has been charged against the drawer’s 
account, by reason of the discovery of a shortage of funds, forgery, or 
the like. The argument gains in plausibility when it is recalled that 
checks are inspected for irregularities, omissions, forgeries, and other 


modified, 254 S.W. 522 (1928) (clearing house stamp; modification on another point); 
Fernandey v. Glynn, 1 Camp. 426 n., 170 Eng. Rep. 1009 n. (1807) (drawee’s stamp). 
46 In a city which settles clearing house balances by entries on the books of the local 
federal reserve bank, a drawee bank showing a debit balance for the day’s clearings 
credits the amount thereof in its general ledger to the reserve bank. This does not 
amount to payment of any particular check, for the clearing house balances are arrived 
at solely on the basis of the provisional debits and credits made at the clearing. 
47In addition, many clearing houses include missent items, irregular items, and others. 
For further information about methods of dealing with return items, see Andrews, The 
Operation of the City Clearing House, 51 Yatz L.J. 582, 598 (1942). 
ag The Buffalo rule reads as follows: ‘“Dishonored Items. All checks . . . or other 
items presented for payment through the Clearing House which are rejected shall be 
returned through the regular morning exchanges of the next succeeding business day.” 
The Detroit rule provides: “Unpaid items may be returned in any Exchange not 
later than the 2:00 P. M. Returned Item Exchange of the following business day. . . .” 
These are given as examples, Many of the rules are much more detailed. 
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‘defects before being entered in the general ledger, and that the book- 
keeper examines the state of the drawer’s account before making his 
entry. As a consequence, the item might be regarded as “good” or 
“paid” when, after successfully completing the several tests, it is finally 
charged against the drawer. Yet this interpretation seems to overlook 
the fundamental purpose of the rule, which is to permit the banks to 
wait until a certain time before finally deciding whether to honor or 
dishonor the items presented. Had the banks wished to make the debit- 
ing of the drawer’s account the last “rite,” they could easily have said 
so in their rule. In the absence of a provision to that effect, the rule 
should be interpreted to mean that the check is not paid until the 
expiration of the return period.*® 

The banks themselves place this interpretation upon the terms used. 
And it is familiar law that parol evidence is admissible to explain the 
meaning of terms peculiar to the trade or business in which the con- 
tracting parties are engaged. Consequently, if the banks interpret the 
phrase “not paid” as permitting the return of an item even after the 
drawer’s account has been charged, such an interpretation should be 
determinative. 

The practical importance of the question is best illustrated by an 
enumeration of several possibilities which may occur after the book- 
keeper has debited the drawer’s account. 

(1) The bank receives word that the drawer’s signature is forged. 

(2) The bank finds that since the debiting of the account, checks 
have been cashed over the counter to an amount sufficient to make the 
check in question an overdraft. 

(3) The bank finds that some of the items standing to the drawer’s 
credit have been returned “not good,” as a result of which the check has 
become an overdraft. 

(4) The bookkeeper finds that he has made a mistake in the amount 
on deposit, as a consequence of which the check is an overdraft. 

(5) The bank learns that the drawer, who owes the bank on a note, 
has become insolvent. 

~ (6) A stop payment order arrives. 

(7) An order of attachment arrives. 

(8) An irregularity in the check is discovered, as, for instance, that 
it is postdated.®! 





yo Furthermore, it would be impracticable—in fact, impossible—to wait until the ex- 
piration of the “return” time before allowing the bookkeepers to commence their task of 
making the entries. For this reason, also, the debiting of the drawer’s account should 
not be considered final payment. 

50 A number of bank officials supplied this information. 

51 Under a clearing house rule specifically including “irregular” items, the debiting of 
the drawer’s account should have no effect at all in the case of such an item. It is as 
irregular after the debit entry as before. 
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Under all these conditions, and others like them, banks permit the 
return of the item as not paid or not good.” 

The reported cases dealing with the matter under consideration are 
few and, for the most part, unsatisfactory. Doubtless the paucity of 
authorities bespeaks the practical effectiveness of the clearing house rule 
in action. In several instances the court reaches its conclusion without 
reference to the clearing house rule, holding, for one reason or another, 
that the rules of the association do not apply under the particular cir- 
cumstances.®* There are dicta to the effect that no payment occurs until 
the expiration of the time allowed for the return.** But the only case 
found which may be called directly in point is German National Bank v. 
Farmers’ Deposit National Bank.®> Even there, the only acts performed 
by the drawee bank consisted of placing the check on a file and entering 
it in a journal—acts which would not be considered payment anyhow. 
However, the decision was placed squarely upon the ground that whether 
or not the acts would have constituted payment in an over-the-counter 
transaction, the clearing house rule prevented their amounting to pay- 
ment until the expiration of the return period. 


An Ohio case hits close to the mark, but the basis of the decision 
is not entirely clear.°6 The only act of the bank was stamping the check 
“Paid.” As previously noted, this does not amount to payment and the 
court so decided. But the court held also that evidence of the rules and 
customs of the clearing house relating to returns should have been ad- 
mitted. In view of that ruling, one might argue that the court intended 
to base its decision on two points; namely, that the stamping was not 
payment, and that in any event no payment took place until the time 
limit had expired. If the court did not so intend, it is difficult to under- 
stand the relevancy of the clearing house rules and they should not have 
been admitted in evidence.®" 


52 For a criticism of the solution of diverse problems by one “payment” concept, see 
Leary, Deferred Posting and Delayed Returns—The Current Check Collection Problem, 
62 Harv. L. Rev. 905, 946-952 (1949). . 

53 There is no need to cite these decisions here. They have been included, where 
applicable, among the non-clearing house authorities. 

54 Eastman Kodak Co. v. National Park Bank, 281 Fed. 320, $324 (S.D. N.Y. 1916), 
aff'd without opinion, 247 Fed. 1002 (2d Cir. 1917); Security-First Nat. Bank v. Bank of 
America Nat. Trust & Sav. Ass’n, 22 Cal.2d 154, 161, 187 P.2d 452, 456 (1948); Campbell 
v. Love, 168 Miss. 75, 84, 150 So. 780, 782 (1933); Hentz v. National City Bank, 159 
App. Div. 743, 746, 144 N.Y. Supp. 979, 981 (Ist Dep’t 1913). (In these cases the 
facts did not show that the drawee had made any entries.) But see United States Fidelity 
& Guaranty Co. v. First Nat. Bank, 129 Neb. 102, 109, 260 N.W. 798, 801 (1935). In 
support of its dictum the court cited First Nat. Bank v. National Park Bank, 100 Misc. 
$1, 165 N.Y. Supp. 15 (Sup. Ct. 1917), which, apparently unbeknown to the court, was 
reversed in 181 App. Div. 108, 168 N.Y. Supp. 422 (Ist Dep’t 1917), and in which the 
debit entry was only “tentative.” 

55118 Pa. 294, 12 Atl. 308 (1888). 

56 Akron Scrap Iron Co. v. Guardian Sav. & Trust Co., 120 Ohio St. 120, 165 N.E 
715 (1929). 


57 It is interesting to note that plaintiff’s petition alleged that the bank debited the 
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Another case cited on the point proves a great disappointment when 
the facts are analyzed. After the bookkeepers had charged the check 
to the drawer’s account, they were informed of a stop payment order. In 
holding that the check had not been paid, the court gave every indication 
of being in line with the correct rule. However, a careful investigation 
of the facts reveals that the stop payment order apparently reached the 
bank before the checks had arrived from the clearing house. Conse- 
quently, its arrival was in ample time. And the court stated merely that 
the order was received by the drawee in time to be effective. Was it 
effective because it arrived before the debiting of the account, or because 
the period for returning dishonored items had not passed?*® 


Despite the fact that dictum predominates over decision, and that 
in some instances the decisions are not clear-cut, it seems correct to con- 
clude that payment does not take place until the expiration of the time 
allowed for returning items, and that this is true despite the performance 
by the bank of acts which would constitute payment in an over-the- 
counter transaction.© 


In states which have adopted the Bank Collection Code the question 
of the applicability of Section 3 to clearing house transactions is pre- 
sented. As previously stated, Section 3 provides that a credit given by 
a bank for an item drawn on the same bank shall be provisional and 
subject to revocation at or before the end of the day of deposit. As re- 
marked by Mr. Wallace, “In one sense of the word the tentative settle- 
ment in the clearing house is a credit given by the bank for the check.”*4 
However, Section 3 was not conceived for the purpose of meeting any 
problem connected with the clearing house. Its purpose was to over- 
throw the majority rule established for over-the-counter transactions, 
which unjustifiably prohibited the bank from revoking a credit once 
given. The clearing house associations had already taken care of the 
problem by the adoption of the rule relating to returns. Furthermore, 
even if the language of the section is broad enough to cover clearing 
houses, there is nothing to forbid their making their own agreement with 





drawer’s account. Defendant's denial made this an issue, but we hear nothing more about 
it in the opinion. Presumably, the plaintiff offered no proof on the subject. 

58 Liberty Nat. Bank v. Vanderslice-Lynds Co., 888 Mo. 9382, 95 S.W.2d 324 (1986). 

59 The case is further complicated by the fact that the plaintiff bank did not claim that 
the check was paid; instead, the claim was advanced by the defendant drawer, who had 
ordered payment stopped. 

60 But see Wallace, Comments on the Proposed Uniform Check Collection Code, 16 Va. 
L. Rev. 792, 805 (1980). Mr. Wallace states that the cases are in disagreement as to 
whether a check charged to the drawer’s account thereby becomes paid so as to prevent 
its return during the period stipulated by the clearing house rule. He cites two cases, 
neither of which is in point. 

61 7d, at 804. For the applicability of clearing house rules to nonmembers, see Andrews, 
bic ‘cal — House: Problems Concerning Nonmembers, 2 Western Res. L. Rev. 
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reference to returning items, and that agreement would prevail despite 
the statute, if not in conflict with it. 

.. Although the termination of the period prescribed by the clearing 
house for the return of items may be said in general to operate as pay- 
ment, a complication arises from the fact that banks sometimes accept 
late returns and refund the amount to the drawee. Indeed, the practice 
appears to be common, although ordinarily limited to items returned on 
the specified day but after the specified hour. Certainly there is no 
reason for the law to deny banks this right as among themselves. If a 
customer wishes to allow his bank to revoke a credit entered in his pass- 
book, the courts should not forbid his doing so. And the acceptance of 
a late return by the presenting bank is analogous.® 

As might be expected, there are few decisions upon the subject. All 
of them recognize the right. A brief statement of the facts in each 
case will throw light on the proposition, by indicating how the question 
has arisen. 

In Stuyvesant Bank v. National Mechanics’ Banking Association®™ 
plaintiff bank was not a member of the clearing house, but cleared 
through the M bank, its clearing agent. Plaintiff bank sent some checks 
-to the M bank, which presented them through the clearing house. The 
checks were paid. A few days later the drawee discovered that they 
were forged. Contrary to clearing house rules, the drawee sent them 
back through the clearing house. M bank allowed them to go through, 
charged the amount back against plaintiff, and returned the checks to 
plaintiff. Plaintiff obtained an assignment from the M bank of its 
alleged claim against the drawee, and sued the drawee for the amount 
of the items. In an opinion not distinguished for its lucidity, the court 
correctly held in favor of the defendant, remarking that it was competent 
for the M bank to waive the delay in returning the paper. 


Corn Exchange Bank v. Fifth National Bank® presents the issue 
in a slightly different setting. After the “zero” hour for returning 
checks, the drawee told the presenting bank that the drawer’s account 
did not contain sufficient funds. The presenting bank accepted the re- 
turn and reimbursed the drawee. Thereafter, the latter discovered that 
the drawer’s signature had been forged. This information the drawee 
passed along to the presenting bank. A few days later the presenting 
bank, hoping perhaps to catch the drawee napping, put the check 
through again. This time the drawee returned the check in accordance 
with the rule, but the presenting bank refused to accept the return or 
refund the amount, stating that had it known of the forgery, it would 





62 See supra note 61 with reference to nonmembers. 
687 Lans. 197 (N.Y. 1872). 
64128 Misc. $28, 205 N.Y. Supp. 777 (N.Y. City Ct. 1924). 
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never have accepted the return the first time. The drawee thereupon 
sued the presenting bank and recovered, the court pointing out that the 
presenting bank was competent to waive the rule requiring returns to be 
made by a certain time, and had done so unconditionally in this instance. 

The most interesting application of the right to waive is to be 
found in In re Smith, Lockhart and Co. The presenting banks accepted 
several items returned Jate, and made the usual refund to the drawee. 
Shortly before the returns, a bankruptcy petition had been filed against 
the drawer. This, however, the drawee did not know. Some days later 
the drawee, knowing of the bankruptcy proceedings and the appointment 
of a receiver for the drawer, repaid the amount to the presenting banks, 
upon the theory that the drawee had not been entitled to the refunds. 
The drawer’s trustee in bankruptcy sued the drawee for the amount of 
the deposit represented by the returned checks. The trustee contended 
that the bank’s payment, made with knowledge of the bankruptcy pro- 
ceedings and the appointment of a receiver, was wrongful. The drawee 
countered with the argument that it had no legal right to the refunds, 
and therefore was obliged to reimburse the presenting banks. The court 
decided that the presenting banks had acted within their rights in accept- 
ing the late returns and reimbursing the drawee, as a consequence of 
which the drawee was not obligated to pay back the amount to the 
presenting banks. Since it was not so obligated, the payment, made with 
knowledge of the receivership, was wrongful.®6 

Other problems occasionally arise after the expiration of the time 
limit for returning “not good” checks. Some of them are easy to solve 
insofar as the clearing house aspect is concerned. The simplest involves 
forged indorements. Entirely apart from any clearing house aspect, 
the courts permit recovery by the paying bank from the person who has 
received payment of a check upon which an indorsement in the chain of 
title has been forged.*” By reason of the forged indorsement, unknown 
to either party, payment has taken place under a mistake of fact—a 
familiar ground for allowing recovery. It has also been suggested that 
recovery is based upon a guarantee by the person presenting the item for 
payment that all prior indorsements are genuine.** But the Negotiable 





65 4 F.2d 444 (D. Md. 1924). 
66 The model deferred posting statute, which will be considered later, provides for varia- 
tion of its “effect” by agreement. Does that permit waiver of the statutory deadline? 
67 Brapy, Bank Cuecks § 165 et seq. (2d ed.:1926); Britton, Bints anp Nores 641-650 
(1948); 2 Morse, Banks anp BAnxrnG. § 476 (6th ed. 1928); Woopwarp, Quast Con- 
TRACTS, § 80 et seq. (1918); Note, 50 Cor. L. Rev. 802, 828 (1950). This paper is not 
concerned with exceptions to. and modifications of the rule. Apparently standing alone 
is @ case wherein the. court allowed the drawee bank to recover one-half the amount of 
the. check. Capital City Bank v. Lewis State Bank, 148 Fla. 768,197 So. 528 (1940), 
7 U.. of Prrr. L..Rev. 186 (1941), 
a o>, pone Company of North America v. Fourth Nat. Bank, 12 F.2d 100 (N_D. 
a. , 
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Instruments Law gives no justification for this latter line of reasoning. 
It is true that by Section 66 one who indorses without qualification war- 
rants that he has good title to the instrument.” It is equally true that 
one who takes through a forged indorsement does not have good title 
to the instrument.” However, Section 66 specifies that the warranties 
enumerated run “to all subsequent holders in due course,” and by no 
stretch of the imagination can the drawee, in receiving and paying the 
check, be included in the favored category. Likewise, Section 65 applies 
only to persons “negotiating” the instrument, and a presentation to the 
drawee for payment is not a negotiation.” 

Since the principle of recovery of money paid under mistake of 
fact assumes that the money has been actually paid, it is manifest that 
recovery may be had in clearing house as well as non-clearing house 
cases. When the time for returning an item has expired, the item is 
treated as paid, and the parties stand in the same position as though 
payment had been made across the counter. The return time rule was 
not intended to interfere with well-recognized principles of law relating 
to recovery of money already paid. Indeed, the proposition is so obvious 
that in the clearing house cases the courts, in upholding the right to 
recover, make no mention of the return time rule.™? 

In clearing house transactions recovery may be based also upon an 
express guarantee by the forwarding bank to the drawee bank of the 
genuineness of prior indorsements. It is customary for clearing house 
associations to provide for an indorsement stamp to be affixed upon each 
item by the presenting bank. The regulations of a number of associa- 
tions—probably the majority—require that the words “Prior endorse- 
ments guaranteed” shall be an integral part of the stamp. Some 
associations, while not including those words in the prescribed stamp, 
stipulate that the stamped indorsement of itself shall constitute a 
guarantee of all prior indorsements. Others, in an excess of caution, 
do both. 

If, by either the stamp or the regulation, prior indorsements are 
guaranteed, it is clear that the guarantee will enable the drawee to 
recover the amount paid.”* The situation is not like the one resulting 
69 The same warranty is created by a qualified indorsement. NecoTiaBLe INSTRUMENTS 
Law § 65. 

70 NecoTiasLe InstRuMENTS Law § 28. 

71 Britton. Brr1s ann Notes 644 (1948): 6 Intramura L. Rev. or New Yorx Unt- 
versITy 198. 199 (1951). By § 4 of the Bank Collection Code, adopted in some states, 
the restrictive indorser guarantees to the drawee the genuineness of prior indorsements. 
72 Merchants Nat. Bank v. Continental Nat. Bank, 98 Cal. App. 528, 277 Pac. 854 
(1929): Union Tool Co. v. Farmers and Merchants Nat. Bank, 192 Cal. 40, 218 Pac. 424 
(1928); State v. Merchants Nat. Bank, 145 Minn. 822, 177 N.W. 185 (1920). 

78 Union Tool Co. v. Farmers and Merchants Nat. Bank, 192 Cal. 40, 218 Pac. 424 
(1928): Merchants Nat. Bank v. Continental Nat. Bank, 98 Cal. App. 528, 277 Pac. 
854 (1929); Hibernia Nat. Bank v. National Bank of Commerce, 204 La. 777, 16 Sod 


852 (1948). The rule that a drawee bank is liable to the drawer for paying on a forged 
indorsement is not affected by the fact that the presenting bank's clearing house indorse- 








THE BANKING LAW JOURNAL 439 


from Section 66 of the Negotiable Instruments Law, where, as already 
noted, the guarantee goes only to a holder in due course. Since the 
items sent through the clearing house are presented to the drawee only, 
the guarantee imposed upon the presenting bank must be intended to 
inure to the benefit of the drawee—otherwise it would be without any 
force at all. 

A number of the associations specify that the guarantee shall not 
supply the place of a missing indorsement. In Merchants National Bank 
v. Continental National Bank,"* defendant advanced the absurd argu- 
ment that a forged indorsement was a missing indorsement, and there- 
fore, not covered by the guarantee. Were such an argument to prevail, 
the guarantee of prior indorsements would be meaningless; and the court 
made short work of the matter, holding that the provision relating to 
missing indorsements referred not to invalid indorsements but to cases 
where there was no indorsement at all. 


The principle permitting recovery of money paid under mistake of 
fact extends to paper which has been wrongfully altered, as, for instance, 
by raising the amount payable.” As in the case of the forged indorse- 
ment, the clearing house regulations limiting the time for returning not 
good items have no application to the recovery of money paid on altered 
instruments, and courts permit recovery without mention of any such 
regulations.7¢ 

Recovery was denied in an important California case, upon the 
ground that the clearing house stamp, guaranteeing the validity of all 
prior indorsements, did not amount to a guarantee against alteration.”” 
It is clear, however, that in a situation and jurisdiction where the drawee 
bank is allowed to recover an overpayment on an altered instrument, a 
clearing house stamp guaranteeing prior indorsements should not pre- 
clude recovery. The use of such a stamp in order to ensure recovery in 
the case of a forged indorsement does not indicate an intention to deny 
recovery in the case of an altered instrument.”® 


ment stamp constituted a guarantee of prior indorsements. Jordan Marsh Co. v. National 
Shawmut Bank, 201 Mass. 397, 87 N.E. 740 (1909). 

74.98 Cal. App. 528, 277 Pac. 354 (1929). 

75 Brapy, Bank Cuecks § 148 (2d ed. 1926); Britton, Bits AND Nores § 140 (1943); 
2 Morse, Banks anp Bankina § 479 (6th ed. 1928); Woopwarp, Quasi Contracts § 80 
(1918); Note, 50 Con. L. Rev. 802, 828 (1950). Under the Negotiable Instruments Law 
there is conflict among the authorities. The problems are beyond the scope of this 
article. For an argument against recovery even at common law, and a suggested dis- 
tinction from the forged indorsement case, see Ames, The Doctrine of Price v. Neal, 
4 Harv. L. Rev. 297, $306 (1891). 

76 Interstate Trust Co. v. United States Nat. Bank, 67 Colo. 6, 185 Pac. 260 (1919) 
(recovery based on theory of indorser’s guarantee); Imperial Bank v. Bank of Hamilton, 
[1908] A. C. 49. The right to recover is recognized also in Continental Nat. Bank v. 
Tradesmen’s Nat. Bank, 178 N.Y. 272, 65 N.E. 1108 (1908), where, however, recovery 
was denied by reason of the drawee’s negligence. 

TT Crocker-Woolworth Nat. Bank v. Nevada Bank, 189 Cal. 564, 78 Pac. 456 (1908). 
The decision was based also upon other grounds. 

78 See 20 Banxina LJ. 578 (1908). 
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The principle of recovery by reason of mistake of fact does not 
extend to the forgery of the drawer’s signature.” Without delving 
deeply into the various theories behind this rule, it is enough to point out 
that the drawee bank is bound to know the signature of every depositor, 
and guarantees the genuineness thereof. When the drawee bank sues 
to recover money paid under a mistaken belief in the validity of the 
drawer’s signature, it encounters and bows to the judicially imposed 
guarantee. 

We have already seen that before the expiration of the clearing 
house return time the drawee bank may send back a check upon which 
the signature of the drawer has been forged. After the return time has 
passed, the check received through the clearing house stands upon the 
same footing as any other check which the drawee has paid. It follows 
that, by the weight of authority, the drawee, upon subsequently discover- 
ing the forgery, has no cause of action against the recipient for recovery 
of the amount paid.®° 

Where, however, the recipient has not changed its position and 
would suffer no loss if compelled to repay, there is authority granting 
recovery.* As in the forged indorsement cases, the clearing house 
return rule is entirely irrelevant.®? 

Of course there is nothing sacrosanct about the principle involving 
the drawee’s guarantee of the genuineness of the drawer’s signature, and 


79 Brapy, Bank Cuecks § 152 et seg. (2d ed. 1926); Britton, Bitits anp Nores 613-634 
(1943); Woopwarp Quasi Contracts § 80 et seg. (1913); Ames, The Doctrine of Price 
v. Neal, 4 Harv. L. Rev. 297 (1891); 24 Banxine L. J. 947 (1907). Note, 50 Cot. L 
Rev. 802, 822 (1950); 15 Tuxanr L. Rev. 468 (1941). Here again, sinee our concern is 
with the clearing house, there is no need to elaborate. Dean Ames favored the general 
rule upon the ground that courts should not interfere between persons having equal 
equities, but should let the loss lie where it has fallen. 

80 Security Commercial & Sav. Bank v: Southern Trust & Commerce Bank, 74 Cal. App. 
734, 241 Pac. 945 (1925) (slightly weakened as a direct authority by various factors 
discussed by the court); National Bank of Commerce v. Mechanics’ American Nat. Bank, 
148 Mo. App. 1, 127 S.W. 429 (1910) (in which, however, the court erroneously used 
as an alternative ground of decision the fact that check was not returned within clearing 
house time limit); United States Fidelity & Guaranty Co. v. First Nat. Bank, 129 Neb. 
102, 260 N.W. 789 (1935) (also erroneously using late return as alternative ground for 
decision) ; First Nat. Bank v. United States Nat. Bank, 100 Ore. 264, 197 Pac. 547 (1921) 
(included point that clearing house indorsement stamp does not warrant genuineness of 
drawer’s signature); Minnehaha Nat. Bank v. Pence Pharmacy, 42 S.D. 525, 176 N.W. 
87 (1920) (stating obvious truth that payment through clearing house does not affect 
general rule). 

81 Only the cases involving payment through the clearing house are given. First State 
Bank & Trust Co. v. First Nat. Bank, 314 Ill. 269, 145 N.E. 382 (1924) (not mentioning 
clearing house return rule, thus implying that it was irrelevant); National Bank of 
Baltimore v. Drovers and Mechanics Nat. Bank, 143 Md. 168, 122 Atl. 12 (1923) (forged 
certification, but principle same as forged drawer’s signature; decision based somewhat 
on interpretation of clearing house rule); Metropolitan Trust Co, v. Federal Trust Co., 
282 Mass. 368, 122 N.E. 418 (1919) (court .pointed out that clearing: house rule was 
inapplicable and that situation was same as where check paid over counter) ;. National 
Bank of North America v. Bangs, 106 Mass. 441 (1871) . (pointing out same thing). 
This paper is not concerned with the intricacies of what constitutes a loss or change of 
position—a question not peculiar to the clearing house. 


82 See the parenthetical comments in the footnote next preceding. 
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the legislature has a perfect right to scrap the rule and allow recovery if 
it so desires. This it did in Pennsylvania, although the adoption of the 
Negotiable Instruments Law has long since repealed the earlier statute. 
Under such a statute the drawee obtained reimbursement, and, as in 
other situations previously discussed, the clearing house return time rule 
had nothing to do with the proceeding.*®* 

If the drawee makes payment under the mistaken belief that the 
drawer’s account is sufficient, recovery from the innocent purchaser for 
value is generally denied.®* And there are clearing house cases in ac- 
cord.85 The argument for the defendant is even more persuasive than in 
the forged instrument situation, for whereas the forger may have per- 
formed his task so deceptively as to confound the most meticulous em- 
ployee, the amount of the drawer’s balance is ordinarily ascertainable 
by the employees of the bank. 

Reverting to the situation in which the clearing house return time 
rule applies and in which the deadline for the return of items must be 
met, it has been stated that in Massachusetts and New York the drawee 
bank may recover even though the check is not returned within the 
clearing house time limit, provided the defendant has suffered no loss 
by reason of the delay.8* But a study of the cases reveals that the state- 
ment is not entirely accurate. In fact, in Boylston National Bank v. 
Richardson,®" wherein the teller did not investigate the drawer’s account 
until after the time stipulated by the clearing house rule for the return 
of not good items, the court denied recovery despite the fact that appar- 
ently the defendant had not changed its position.8* If change of position 
is the sole test in Massachusetts, the plaintiff should have won. The 
court emphasized the point that the transaction did not give rise to any 
mistake of fact in the legal sense, but merely showed laches on the 
teller’s part in failing to examine the account.6® Examination of the 





83 Corn Exchange Nat. Bank v. National Bank of the Republic, 78 Pa. 233 (1875); 
Tradesmen’s Nat. Bank v. Third Nat. Bank, 66 Pa. 435 (1870). 

84 Brapy, Bank Cuecxs 418 (2d ed. 1926); Brirron, Brus anp Notes § 187 (1943); 
Woopwarp, Quast Contracts § 182 (1913); Ames, The Doctrine of Price v. Neal, 4 
Harv. L. Rev. 297, 805 (1891). Payment by mistake in failing to observe a stop payment 
order is analogous. E. g., Bank of Moulton v. Rankin, 24 Ala. App. 110, 181 So. 450 
(1980); Miller v. Chatham & Phoenix Nat. Bank, 126 Misc. 559, 214 N.Y. Supp. 76 
(Sup.Ct. App. Term. 1926); Huffman v. Farmers’ Nat. Bank, 10 S.W.2d 753 (Tex. Civ. 
App. 1928); Brrrron, Brits anp Notes 688 (1948). Contra: National Loan & Exchange 
Bank v. Lachovitz, 181 S.C. 482, 128 S.E. 10 (1925). 

85 Hallenbeck v. Leimert, 295 U.S. 116 (1935); Preston v. Canadian Bank of Commerce. 
28 Fed. 179 (N.D. Til. 1888). Nothing appears in either case indicating whether or not 
the defendant had changed his position. Evidently the court considered it immaterial. 

86 See Brapy, BANK Cuecxs 420 (2d ed. 1996). For a somewhat different statement of 
the Massachusetts rule see 24 Banxina L. J. 91, 98 (1907). 


87101 Mass. 287 (1869). 


‘88In the Boylston case the defendant was not the presenting bank, but was the prior 
holder of the check. However, this fact did not appear to be the determinative one. 


89 Distinguished authorities have asserted that a negligent failure to discover the truth 
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Boylston case and the other Massachusetts authorities discloses that the 
plaintiff is not entitled to recover unless the delay in returning the item 
occurred because of some mistake of fact.*° 


Merchants’ National Bank v. National Bank of the Commonwealth,*' 
exemplifies the meaning of mistake of fact under the Massachusetts doc- 
trine. The plaintiff bank held a quantity of sugar as security for a loan 
made to B. B informed the president of the bank that he had contracted 
to sell some of the sugar. Thereupon the president delivered to B the 
warehouse receipts for the sugar. It was agreed that the proceeds from 
the sale should be applied against B’s debt. B sold the sugar and de- 
posited the proceeds in his account with the plaintiff bank. A few days 
later B drew a check on the plaintiff bank, and it came through the clear- 
ing house, reaching plaintiff about noon. Since B’s account showed a 
sufficient balance, the check was debited against it, the bank not know- 
ing that part of the balance arose from the sugar sale. About one o’clock, 
the termination of the period for making returns, the president of the 
bank, becoming suspicious, sent the check by messenger to the presenting 
bank and demanded repayment. The messenger arrived between 1:07 
and 1:12. Defendant bank had not changed its position. 


The court granted recovery, pointing out that a mistake of fact 
existed in that, unknown to the drawee bank, the amount of B’s account 
available for withdrawal differed from the amount appearing upon the 
books. The absence of negligence on plaintiff's part was also noted by 
the court.®? 


The “mistake of fact” in Merchants’ National Bank v. National 
Eagle Bank** was of a more peculiar nature. At 12:45, fifteen minutes 
before the deadline and in time to reach the defendant bank by one 
o’clock, the drawee bank’s messenger set forth to return a number of 


will not bar recovery in mistake of fact cases. Woopwarp Quasi Contracts § 92 (1918); 
Ames, The Doctrine of Price v. Neal, 4 Harv. L. Rev. 297, 298 (1891). And in Merchants 
Nat. Bank v. National Eagle Bank, 101 Mass. 281 (1869), decided during the same year 
as the Boylston case, the court remarked that laches do not prevent recovery. In the 
Boylston case the drawee delayed several days before notifying the holder, but this did 
not seem to play an important part in the court’s reasoning. 

90 The absence of a mistake of fact resulted in a denial of recovery in Atlas Nat. Bank 
v. National Exchange Bank, 176 Mass. $00, 57 N.E. 605 (1900), in which, after the 
return hour, the drawee learned that the drawer had made an assignment for creditors. 
The case involved notes rather than checks, but there was evidence of a custom to return 
unpaid notes by a certain time. The lack of such a custom was responsible for a con- 
trary result in National Exchange Bank v. National Bank of North America, 182 Mass. 
147 (1882). Evidence of a custom varying the hour specified by clearing house rules has 
been held admissible. Akron Scrap Iron Co. v. Guardian Sav. & Trust Co., 120 Ohio St. 
120. 165 N.E. 715 (1929); Banque Nationale v. Merchants Bank, 7 Montreal L. R. 386 
(1891) (alternative holding). 

91 139 Mass. 518, 2 N.E. 89 (1885). 


92 The court distinguished Boylston National Bank v. Richardson, 101 Mass. 287 (1869), 
supra note 87, upon the ground that the transaction in that case showed laches rather 
than mistake of fact. 


93101 Mass. 281 (1860). - 
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not good items, including the check in question. He became confused 
about the destination of another of the items, and came back to the 
drawee bank to be straightened out. As a result, he did not reach the 
defendant bank until between 1:05 and 1:07. The court allowed the 
drawee to recover on the basis of mistake of fact, declaring that the 
circumstances paralleled a payment over-the-counter by mistake. The 
parallel is difficult to follow, for in the principal case there was no intent 
at any time to pay the item, and it requires quite a stretch of the im- 
agination to assimilate this to an intentional payment made in ignorance 
of the true state of affairs.®* 

Perhaps because the court sensed the fallibility of its pronouncement 
upon the mistake of fact phase of the transaction, a good part of the 
opinion was devoted to an interpretation of the clearing house rule, 
calculated to bring about the result considered equitable by the court. 
Yet looking at the opinion as a whole, it does not appear that the court 
intended to hold that the rule had been complied with and that, there- 
fore, the check had never been paid. Rather, it appears in the last 
analysis, that the court meant to treat the case as one involving payment 
under mistake of fact.®® 

Still nearer the border in its application of the mistake of fact 
principle is the New York case of Citizens’ Central National Bank v. New 
Amsterdam National Bank.** There, the messenger did not become con- 
fused, but simply failed to leave the drawee bank soon enough, and, as a 
consequence, arrived at the presenting bank between four and ten minutes 
late. In allowing recovery, the court lauded the Massachusetts authori- 
ties, quoting extensively therefrom and stating that the mistake in the 
New York case was the same in kind as that ating in Merchants’ Na- 
tional Bank v. National Eagle Bank. 

To bolster its opinion the New York court also resorted to the 
wording of the clearing house rule. The rule provided that return of 
not good checks “should be made” before three o’clock. The court 





94 In Preston v. Canadian Bank of Commerce, 28 Fed. 179 (N.D. Ill. 1883), supra note 
85, the court declared that Merchants’ Nat. Bank v. National Eagle Bank went to the 
verge in its application of the mistake of fact rule. In the Eagle Bank case the court also 
laid some emphasis upon the wording of the clearing house rule. The rule did not 
stipulate that items should be returned by one o'clock; instead, it provided that checks 
should not be retained after one o'clock. However, this argument appears to have been 
abandoned in the subsequent Massachusetts decisions. 

95 This conclusion is fortified by the remarks of the court in Merchants’ Nat. Bank v. 
National Bank of the Commonwealth, 189 Mass. 518, 2 N.E. 89 (1885), supra note 91. 
That this latter case was based upon the payment by mistake theory is proved by the 
measure of damages. Had the court intended to hold that the check was returned on 
time, the plaintiff bank would have been entitled to reimbursement for the full amount. 
Instead, the court limited recovery to the amount in excess of the Sum against which 
the depositor was entitled to draw. 


96 128 App. Div. 554, 112 N.Y. Supp. 978 (Ist Dep't 1908), aff'd without opinion, 198 
N.Y. 520, 92 N.E. 1080 (1910). A vigorous dissenting was written by Judge Ingraham. 
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opined that those words made the rule advisory rather than mandatory. 
It is difficult to tell which ground predominated in the mind of the court. 


The New York case and the two Massachusetts cases: allowing re- 
covery enjoy one very important factor in common—a. factor of no 
influence theoretically, but of major significance from a practical stand- 
point. In each of them the returned item reached the defendant bank 
within a very few moments after the deadline. Whether a materially 
greater delay, caused, for example, by the messenger’s consumption of a 
sleeping potion under the mistaken belief that it was a “shot” of coca 
cola, would alter the result of the lawsuit in those states, only their 
courts can say.®? 


DEFERRED PostinG LEGISLATION 


In view of the clearing house regulations permitting the drawee 
bank to return items within certain time limits, and the judicial approval 
of such regulations, it may be wondered why legislative action was 
necessary. Actually, the need arose from the institution by banks of a 
procedure called deferred posting, under which the bookkeepers post the 
various items on the day after their receipt by the bank.** This deferred 
posting was an outgrowth of the shortage of personnel and machines 
during World War II. Originally conceived as a wartime measure, it 
endured after the war because of increasing business, continuing em- 
ployee shortage, and the need for more efficient operation. 


The posting of items and their return through the clearing house 
on the day of receipt requires completion within a few hours of the 
entire process of sorting, proving, paying, and dishonoring. The extreme 
pressure incident thereto is materially relieved by the delayed posting 
process. The process saves time and reduces error, inasmuch as the 
bookkeepers may do all their posting at one time without interruption. 
It results in neater ledger sheets because of less handling. It improves 
employee morale by lessening the pressure and spreading the work more 
evenly. As suggested above, it enables the bank to do the same amount 
of work with fewer people. With all these and other advantages result- 
ing in increased efficiency and decreased cost of operation, it is small 





97 For a criticism of the position taken in the Massachusetts and New York decisions, 
see Ames, The Doctrine of Price v. Neal, 4 Harv. L. Rev. 297, 305 (1891). 

98 The factual material on deferred posting and delayed returns was derived from the 
following articles: Fitch, Doskey, and Ruhlman, Paying and Posting Delayed in at Least 
Two Cities, 58 Bankers Montuty 347 (1942); Lawson, Clearing The Way For Deferred 
Posting, Burroughs Clearing House, June 1948, p. 24; Lawson, Deferred Posting and 
Delayed Returns. Banking, Jan. 1949, p. 56; 28 Banks Benefit From Delayed Posting, 
59 Bankers Montaty 197- (1942); 90 Clearing Houses Now Return Checks the Nect 
Day, 60 Bankers Montuty 197 (1943); New State Law Allows Delayed Return of Items, 
60 Bankers Montaiy 256 (1943); 187 Clearing Houses Delay Returns: Siz States 
Have New Laws, 61 Bankers MonrtHLy 57 (1944); Members of 279 Clearing Houses 
Now Benefit From Deferred Posting, Bankers Monthly, Sept. 1948, p. 24; 47 States Now 
Permit Deferred Posting, Banking, Aug. 1951, p. 43. 
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wonder that deferred posting is now generally in effect.. Despite the 
fact that: deferred posting means later return of dishonored checks, there 
appears to be no substantial complaint on.the part of bank customers. 

It is obvious that under deferred. posting, pertinent information, 
such as the state of the drawer’s account, will not be available until the 
day after the check has been received by the bank, and dishonored checks 
cannot conveniently be returned until all the previous day’s items have 
been posted.®® As a consequence, it is likely that more than twenty-four 
hours will elapse between the receipt of the check and its return. To the 
uninitiated, this presents no insurmountable problem. The solution ap- 
parently lies simply in changing the deadline contained in the clearing 
house rule. Indeed, a majority of clearing houses did exactly that with- 
out any deleterious results. But many clearing house officials and attor- 
neys feared that under the Negotiable Instruments Law a delay of more 
than twenty-four hours would automatically impose liability on the 
drawee bank and amount to payment, thereby precluding the right to 
return the check. And in view of the case law in some states, their fears 
were not groundless.’ 

To retain the practical benefits of deferred posting and delayed 
returns, while removing the legal dangers, the American Bankers Asso- 
ciation drafted a model deferred posting statute which was completed 
in November, 1948. Previously, a few states had adopted similar 
statutes. Forty-seven states and the District of Columbia have now 
enacted either the model statute or its counterpart, and most clearing 
houses have extended their deadlines accordingly. 

The model statute gives the drawee bank until midnight of its next 
business day after the receipt of an item within which to dishonor or 
refuse payment of the item. As a corollary, it authorizes the bank to 
revoke credits and other book entries, return the item, and obtain a 
refund of, or credit for, the amount of the item.1°! Items received for 
immediate payment over the counter are excepted, and provision is made 
for the variation of the “effect” of the Act by agreement. 


Consideration of the deferred posting legislation leads to the con- 
clusion that it adopts the California rule in allowing revocation of over- 
the-counter credits; that it dispenses with the necessity of proving a 
custom, or a contract by deposit slip or passbook; that it does not disturb 


99 Note, 50 Cox. L. Rev. 802, 819 (1950). 


100 For an explanation of the legal risks, see Leary, Deferred Posting and Delayed Re- 
turns—The Current Check Collection Problem, 62 Harv. L. Rev. 905, 917 et pring Pon : 
Note, 50 Cox. L. Rev. 802, 819 et seq. (1950); Note, 68 A.L.R. 1188 (1929). ; 


101 For a case allowing revocation in an over-the-counter credit tr ti 
deferred posting statute similar to the model statute, see Hansen v. Peg te ng By 
Trust & Sav. Ass'n, 101 Cal. App.2d 800, 225 P.2@d 665 (1950). The model deferred 
posting statute is discussed in the article by Leary, supra note 100, at 626. 
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ad hae ae | 
existing law concerning recovery of money paid under te mistake 
of fact, as in the case of a forged indorsement; and that its only effect 
on clearing house transactions is to legalize a deadline of more than 
twenty-four hours for the return of dishonored items, thus bringing the 
law into conformity with modern banking and clearing house practice. 





102 Deferred posting under the proposed Uniform Commercial Code is not treated in 
this article. For excellent discussions of the subject, see Leary, Deferred Posting and 
Delayed Returns—The Current Check Collection Problem, 62 Harv. L. Rev. 905 (1949); 
Notes, 50 Cot. L. Rev. 802 (1950); 59 Yate LJ. 961 (1950); Banking, July 1951, p. 79. 
Since the publication of those materials the final text edition of the Uniform Commercial 
Code, dated November 1951, has appeared. It contains changes from previous drafts. 
The Code now has the approval of the American Law Institute, the Commissioners on 
Uniform State Laws, and the House of Delegates of the American Bar Association. The 
comments on the final text edition have not yet been published. Deferred posting appears 
to be authorized, ¢. g., § 4-801. But cf. $4-303, relating to stop payment orders and 
other matters. Will adoption of the Uniform Commercial Code entail repeal of present 
deferred posting statutes? 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts mvolving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Bank Tripped on “Forged” Indorsement 
of Corporate Payee 


In September 1947, the plaintiff, a resident of Alexandria, 
Virginia, decided to invest in a home furnishings business then 
being carried on in Lansing, Illinois, by Peter and Bernice 
Hoeksema. At that time, he entered into an oral agreement 
with the Hoeksemas whereby a corporation would be formed 
under the title ‘““Peter Hoeksema, Inc.,” to which the Hoek- 
semas would transfer the assets and good will of their business 
valued at $20,000. The plaintiff undertook to contribute $10,- 
000 in cash, and stock was to be issued to the three incorporators 
in proportion to their respective contributions. The articles of 
incorporation were drawn and signed by the parties, and Peter 
Hoeksema was instructed to take the necessary further steps 
to complete the organization of the company under Illinois law. 

Late in October of 1947, Peter Hoeksema advised the plain- 
tiff that the corporation would be formed and placed in opera- 
tion about November 1. Relying on this information, the plain- 
tiff on October 25 (from his residence in Virginia) mailed 
Hoeksema a check drawn on the Hamilton Bank (doing busi- 
ness in the District of Columbia) in the amount of $1,000, pay- 
able to the order of “Peter Hoeksema, Inc.,” and intended as 
the first payment toward his $10,000 contribution. In the be- 
lief that the corporation had been formed and that the Hoek- 
semas’ furniture business had been transferred to it, the plain- 
tiff subsequently sent Hoeksema four more checks to complete 


“4 
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his contribution to the corporation. These checks, each of which 
was payable to the order of “Peter Hoeksema, Inc.,” were as 
follows: November 1, 1947, $4,000; November 20, 1947, $3,000; 
January 1, 1948, $500; and March 1, 1948, $1,500. On the back 
of each of the five checks was the hand-written indorsement 
“Peter Hoeksema, Inc.,” as well as the stamped indorsements 
of various banks and trust companies. All checks were hon- 
ored by the defendant Hamilton Bank. 


No directors’ or stockholders’ meetings were held by the new 
corporation and no stock certificates were issued. As time went 
on, the plaintiff became anxious as to the affairs of the business, 
demanded that he be shown a financial statement, and requested 
that stock certificates be issued to him. Under various pretexts 
Peter Hoeksema put him off until finally, late in November 
1949, the plaintiff sent a lawyer out to Illinois to investigate. 
As a result of the investigation the plaintiff learned on Decem- 
ber 6, 1949, that Peter Hoeksema had not filed the articles of 
incorporation until December 6, 1947 (after three of the five 
checks had been issued), that he had not transferred any assets 
to the corporation or opened a bank account for it, and that the 
corporation had carried on no business and had received none 
of the proceeds of the checks. In a suit against the bank the 
plaintiff charged that the funds derived from the checks were 
in fact appropriated by the Hoeksemas for their own benefit 
and that their assets have been dissipated to the point where 
neither of them has sufficient funds to reimburse appellant for 
the checks. 


In ruling that the plaintiff was entitled to recover from the 
bank on the last four checks since the indorsements on them 
were forged, the opinion of the court in Callaway v. Hamilton 
Nat. Bank of Washington, United States Court of Appeals, 
District of Columbia, 195 F. 2d 556 stated: 


The crucial allegation of the complaint is to the effect that “The name 
‘Peter Hoeksema, Inc.’ purporting to be an endorsement on the back of 
each of said checks, is not the endorsement of the payee thereof. . . .” 
Appellant bases his action on the undisputed premise that a depository 
bank must pay checks in strictest accordance with the direction of its 
depositor. National Metropolitan Bank y. Realty Appraisal & Title Co., 





SS 
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60 App. D. C. 86, 47 F. 2d 982; U. S. Cold Storage Co. v. Central Mfg. 
District Bank, 343 Ill. 503, 175 N. E. 825, 74 A. L. R. 811. Appellant’s 
theory is that his direction to the Hamilton Bank was to pay the checks 
sued upon only to the order of the corporation designated as payee—to 
wit: Peter Hoeksema, Inc.; that the named payee or its authorized agent 
did not endorse the checks; and that therefore payment was not made 
to the payee’s order in accordance with the instructions. See Bank of 
New York v. Public Nat. Bank and Trust Co., 195 Misc. 812, 82 N. Y.S. 
2d 694, 92 N. Y. S. 2d 620, affirmed 275 App. Div. 932, 90 N. Y. S. 2d 
701, affirmed 301 N. Y. 503, 93 N. E. 2d 71. Essentially, appellant pro- 
ceeds on the theory that the endorsements are forgeries, and it is only 
upon such a theory that he can recover from appellee:! his bank would 
not be chargeable with the negligence or similar default of a forward- 
ing bank? bik 

Appellee does not challenge the validity of this legal theory. But it 
contends that, for reasons to be considered, a cause of action is not stated 
despite the allegation of forgery, or, if stated, is defeated by defenses 
disclosed in the record. We must determine whether appellee’s conten- 
tions are sustainable as a matter of law on the facts alleged by appellant. 


Appellee argues, first of all, that the validity of the endorsements is 
immaterial because, it says, the checks were knowingly drawn to a non- 
existent payee and were consequently payable to bearer under section 
9(3) of the Negotiable Instruments Law. The principle relied on—the 
so called “fictitious payee” rule—is clearly inapplicable to the fourth and 
fifth checks, for at the time of their issuance the organization of Peter 
Hoeksema, Inc., had proceeded to a point where, by Illinois law, its cor- 
porate existence was beyond challenge except by the state. Smith-Hurd 
Ill. Stat., c. 32, § 157.49 (Perm. Ed.). Under the usual form of the cited 
section of the Negotiable Instruments Law,’ checks two and three also 
were not within the “fictitious payee” rule, because the non-existence of 
the corporation was not known to the “person making [the checks] pay- 
able” to it. That person was appellant, the drawer and actual writer of 





1 It should be emphasized that the only liability at issue is that of the Hamilton Bank 
to its depositor. The complaint does not bring in question the possible liability of for- 
warding banks to appellant or of anyone to Peter Hoeksema, Inc. 

2It would seem that even the bank which initially honored the checks would not be 
accountable for the misappropriation of their proceeds, in the absence of knowledge or 
actual bad faith on its part, neither of which is alleged here. Gate City Bldg. & Loan 
Ass’n. v. National Bank of Commerce, 126 Mo. 82, 28 S.W. 633, 27 L.R.A. 401; Santa 
Marina Co. v. Canadian Bank of Commerce, 9 Cir., 254 F. 391, certiorari denied 250 
U.S. 643. 89 S.Ct. 498, 63 L.Ed. 1186. Wagner Trading Co. v. Battery Park Nat. Bank, 
228 N.Y. 87, 126 N.E. $47, 9 A.L.R. 840, taking an opposing view, is a minority decision 
repudiated by section 9 of the Uniform Fiduciaries Act, D.C.Code, § 28-2809 (1940); 
Burns Ind Stat. § 81-109 (1949); Smith-Hurd Tl Stat., c. 98, § 242 (Perm.Ed.). See 9 
ba Ann. 26-27; Scott, Participation in a Breach of Trust, 34 Harv.L.Rev. 454, 


8 D.C.Code, § 28-110 (1940); Va.Code, § 5571 (1942); Burns’ IndStat. § 19-109 (1950). 
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the checks,* and even if, as urged by appellee, Hoeksema be considered 
appellant’s agent in the premises, Hoeksema’s knowledge of the payee’s 
nonexistence is not imputable to appellant.5 It is true that under the 
peculiar Illinois form of the statute, Smith-Hurd IIl. Stat., c. 98, § 29 
(Perm. Ed.) , the result might be altered if it was established that Hoek- 
sema was the “agent” of appellant and that he “supplied the name” of 
the payee. But neither fact appears from appellant’s allegations; and in 
any event we doubt that Illinois law is determinative here. See Brabston 
v. Gibson, 9 How. 263, 50 U. S. 263, 13 L. Ed. 131; Swift & Co. v. Bankers 
Trust Co., 280 N. Y. 135, 19 N. E. 2d 992; Abt v. American Trust & Sav- 
ings Bank, 159 Ill. 467, 42 N. E. 856; 2 Beale, Conflict of Laws 1047-50, 
1205-07 (1935); Lorenzen, Conflict of Laws Relating to Bills and Notes 
105, 122 (1919). 

As to the first check, however, the situation is altogether different. 
Appellant’s affidavit concedes that at the time he drew this instrument, 
he knew there was no “Peter Hoeksema, Inc.” To avoid the conclusion 
that the first check was therefore bearer paper, appellant argues that his 
intent to have the named payee take the proceeds, rather than his knowl- 
edge that the payee had not yet been formed, should govern. The courts 
do recognize a converse rule: a drawer’s intent that the payee he names 
shall have no interest in the check makes the check payable to bearer 
although the drawer knows the payee to be an existing person. Norton v. 
City Bank & Trust Co., 4 Cir., 294 F. 839; Union Bank & Trust Co. of 
Los Angeles v. Security-First Nat. Bank, 8 Cal. 2d 303, 65 P. 2d 355; 
American Sash & Door Co. v. Commerce Trust Co., 332 Mo. 98, 56 S. W. 
2d 1034. But the proposition for which appellant contends is not the 
law. Janssen v. Tusha, 66 S. D. 604, 287 N. W. 501. Nor should it be, 
for such a rule would permit a depositor knowingly to draw checks to 
fictitious payees and then shift the loss to an innocent party upon subse- 
quent failure of some hoped for circumstances to materialize. As to the 
claim based on the $1,000 check, dated October 25, 1947, the complaint 
as explained by the affidavit appears to us to be insufficient. 

In another group of contentions, appellee takes the position that the 
corporation was at all pertinent times in being, de facto if not de jure, or 
at least that appellant is estopped from denying its existence. We need 


4United States v. National Bank of Commerce 9 Cir., 205 F. 488; Grand Lodge of 
Kansas, A. O. U. W. v. Emporia Nat. Bank, 101 Kan. 369, 166 P. 490; Harmon v. Old 
Detroit Nat. Bank, 158 Mich. 73, 116 N.W. 617, 17 L.R.A..NS., 514; American Sash & 
Door Co. v. Commerce Trust Co., 382 Mo. 98, 56 S.W.2d 1084. 

5 Robertson Banking Co. v. Brasfield, 202 Ala. 167, 79 So. 651; Bank of New York v. 
Public Nat. Bank and Trust Co., 195 Misc. 812, 82 N.YS.2d 694, 92 N.YS. 2d 620, 
affirmed 275 App.Div. 932, 90 N.Y.S.2d 701, affirmed 301 N.Y. 508, 98 N.E.2d 71; and 
cases cited note 6, supra. Many decisions do impute the swindling agent’s knowledge to 
his principal where he has authority to draw checks in the principal’s name, which 
authority Hoeksema of course lacked. See U. S. Cold Storage Co. v. Central Mfg. 
District Bank, 348 Ill. 503. 175 N.E. 825; American Sash & Door Co. v. Commerce Trust 
Co., 882 Mo. 98, 56 S.W.2d 1034. 
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not consider the first assertion, because it is clear in any event that ap- 
pellant, as drawer of the checks, is precluded from challenging the payee’s 
existence. Negotiable Instruments Law § 61;° Goodrich v. Reynolds, 
Wilder & Co., 31 Ill. 490, 497; Vater v. Lewis, 36 Ind. 288. But it does 
not follow, as appellee maintains, that appellant is precluded from deny- 
ing that the endorsement is the payee’s. Nor is appellant foreclosed on 
this point by the rule that the drawer admits the “capacity of the payee 
to endorse as well as his existence.’ Appellee’s argument that the en- 
dorsements were in fact placed on the checks by Peter Hoeksema as 
agent for the corporation is lost on the present record, for it does not 
sufficiently appear who did write the endorsements or whether that per- 
son was authorized to sign the corporate name to its checks.® 


But appellees say that even if the endorsements were unauthorized, 
appellant is in no position to challenge them.’ It seeks to make out from 
the present record elements of apparent authority, estoppel, and laches. 
But these are matters which the bank will have to plead and prove. As 
the record now stands, contentions that appellant is precluded on the 
issue of want of authority depends at best on inferences of fact, which 
we are forbidden to make. For example, there is nothing before us which 
shows that appellee relied in any way on the facts which it says estop 


6 D.C.Code § 28-502 (1940); Va.Code, § 5623 (1942); Burns’ Ind.Stat. § 19-502 (1950); 
Smith-Hurd II Stat., c. 98, § 81 (Perm.Ed.). 

7 Robertson Banking Co. v. Brasfield, 202 Ala. 167, 79 So. 651; U. S. Cold Storage Co. v. 
Central Mfg. District Bank, 343 Ill. 503, 175 N.E. 825; American Express Co. v. People’s 
Savings Bank, 192 Iowa 366, 181 N.W. 701; Bank of New York v. Public Nat. Bank and 
Trust Co., 195 Misc. 812, 82 N.Y.S.2d 694, 92 N.Y.S.2d 620, affirmed 275 App.Div. 932, 
90 N.Y.S.2d 701, affirmed 301 N.Y. 508, 93 N.E.2d 71. Section 61 of the Negotiable 
Instruments Law, supra, note 8, simply precludes such objections as that the payee had 
not complied with local laws for doing local business, where its endorsement was in all 
other respects regular. McMann v. Walker, 31 Colo. 261, 72 P. 1055; Betlyn Securities 
Corp. v. Bates, 177 Miss. 41, 170 So. 301. 


8 Where authority to sign exists, however, the endorsement’s effectiveness is not destroyed 
by the fact that the authority was abused and funds misappropriated. Dexter Savings 
Bank v. Friend, C.C.S.D.Ohio, 90 F. 703; Standard Steam Specialty Co. v. Corn Exchange 
Bank, 220 N.Y. 478, 116 N.E. 386, L.R.A.1918B, 575; McCabe Hanger Mfg. Co. v. Chelsea 
Exchange Bank, 183 App.Div. 441, 170 N.Y.S. 759; Note, 41 Yale L.J. 123. But for 
authority to exist it must be found, if not in express grant, then by virtue of the parties’ 
relationships. See Weaver v. Henderson, 206 Ala. 529, 91 So. 318; Jones v. Stoddart, 
8 Idaho 210, 67 P. 650; Jackson Paper Mfg. Co. v. Commercial Nat. Bank, 199 Ill. 151, 65 
N.E. 136, 59 L.R.A. 657; Gate City Bldg. & L. Ass’n. v. National Bank of Commerce, 
126 Mo. 82, 28 S.W. 633, 27 L.R.A. 401; Citizens’ State Bank of Enderlin v. Skeffington, 
50 N.D. 494, 196 N.W. 953; Coleman v. Seattle Nat. Bank, 109 Wash. 80, 186 P. 275, 12 
A.L.R. 108; Corn Belt Bank v. Forman, 264 Ill.App. 589. The existence of authority is 
often a question for the jury. Crane v. Postal Teleg. Cable Co., 48 App.D.C. 54; Ex- 
change Bank v. Thrower, 118 Ga. 433, 45 S.E. 316. 

9See Negotiable Instruments Law § 23: “When a signature is forged or made without 
the authority of the person whose signature it purports to be, it is wholly inoperative, 
and no right to retain the instrument, or to give a discharge therefor, or to enforce pay- 
ment thereof against any party thereto, can be acquired through or under such signature, 
unless the party against whom it is sought to enforce such right is precluded from setting 
up the forgery or want of authority.” (Italics supplied.) D.C.Code § 28-124 (1940) ; 
imo c. 98, § 48 (Perm.Ed.); Burns’ Ind Stat. § 19-123 (1950); Va.Code, 

942). 
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appellant.° Board of Trustees of town of Auburn v. Chyle, 256 Ky. 283, 
75 S. W. 24.1039; Olsgard v. Lemke, 32 N.D. 551, 156 N.W. 102; Negim v. 
First State Bank of Picher, 172 Okl. 602, 49 P. 2d 763. The law holds 
banks to a strict accountability, and a customer is not precluded from 
recovering simply because he has been lax in the conduct of his business 
affairs. Cf. National Metropolitan Bank v. United States, 323 U. S. 454, 
65 S. Ct. 354, 89 L. Ed. 383; National Metropolitan Bank v. Realty Ap- 
praisal & Title Co., 60 App. D. C. 86, 47 F. 2d 982; Scott v. First Nat. 
Bank, 343 Mo. 77, 119 S. W. 2d 929; Bank of New York v. Public Nat. 
Bank and Trust Co., 195 Misc. 812, 82 N. Y. S. 2d 694, 92 N. Y. S. 2d 
620, affirmed 275 App. Div. 932, 90 N. Y. S. 2d 701, affirmed 301 N. Y. 
503, 93 N. E. 2d 71. A depositor’s negligence may on occasion reach a 
point where his bank will be relieved of liability: Hillside Dairy Co. v. 
Cleveland Trust Co., 142 Ohio St. 507, 53 N. E. 2d 499; and see Empire 
Trust Co. v. Cahan, 274 U. S. 473, 479-80, 47 S. Ct. 661, 71 L. Ed. 1158. 
But we cannot now say that any bar has here been shown as a matter 
of law. 


A final argument merits brief attention. It is that appellant has no 
complaint here because the proceeds of the checks, said to be appropri- 
ated by the Hoeksemas, went to the very persons intended to receive 
them. This contention, of course, overlooks the fact that appellant chose 
to surround the transaction with the protections of the corporate form 
and consciously made the corporation his payee. His intent was that the 
corporation receive the funds and his object was that they benefit the 
furniture business. Both purposes were frustrated. The case would be 
different had the proceeds, or part of them, actually been spent for busi- 
ness purposes. Compare International Aircraft Trading Co. v. Manu- 
facturers Trust Co., 297 N. Y. 285, 79 N. E. 2d 249, with Alent v. Bank 
of the United States, 131 Misc. 370, 226 N. Y. S. 653. But that is not 
the situation presented by this record. 

We are not in this opinion endeavoring to pass upon the factual as- 
pects of appellant’s claim or of the defenses which the bank has made or 
may make against it. Resolution of many of the issues raised here will 
depend upon the views taken by the trier of the facts. We do not intend 
to pre-judge those issues. 


For the reasons stated, the order of the District Court, as to both the 
original and the third-party complaints, will be 


Reversed, and the case remanded for further proceedings not incon- 
sistent with this opinion. 


10 Reliance is also integral to the concept of “apparent authority.” North Alabama 
Grocery Co. v. J. C. Lysle Milling Co., 205 Ala. 484, 88 So. 590; Zummach v. Polasek, 
199 Wis. 529, 227 N.W. 33; Mechem, Outlines of Agency § 236 (8d ed. 1928). 
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New Federal Banking Legislation 


State Banks’ Admission to Federal Reserve System 

Section 9 of the Federal Reserve Act has been amended as 
to the capital requirements for the admission of a state bank 
to the Federal Reserve System. Under the old law a state 
bank was required to have paid-up unimpaired capital suffi- 
‘cient to enable it to become a national bank in the same loca- 
tion. Under the new law the fixed requirement is eliminated 
and the Federal Reserve Board, in admitting state banks to 
membership, is given discretion as whether a bank’s capital and 
surplus are sufficient in relation to the bank’s assets, deposit 
liabilities, and corporate responsibilities. The Senate Banking 
Committee Report explains the new legislation: 


REQUIREMENTS FOR ADMISSION TO MEMBERSHIP 

Under present law, no State bank may be admitted to membership 
in the Federal Reserve System unless it possesses a paid-up unimpaired 
capital sufficient to entitle it to become a national bank in the place in 
which it is located. Consequently, in accordance with the capital re- 
quirements for national banks as contained in section 5138 of the Re- 
vised Statutes, a State bank, in order to be eligible for membership, 
must have a paid-up unimpaired capital stock of $50,000 in places of 
not more than 6,000 population, $100,000 in places of 6,001 to 50,000 
population, and $200,000 in places of over 50,000 population (unless the 
bank is located in an outlying district where a $100,000 minimum may 
apply). Certain exceptions permit the admission of State banks to 
membership if located in places of not more than 3,000 population with 
a minimum capital of $25,000. 

These requirements are arbitrary and unrealistic and prevent sound 
banks, which are otherwise entitled to membership and most of which 
are insured banks, from becoming members of the Federal Reserve 
System. The capital needs of a bank are not dependent upon and 
cannot be determined by the population of the place in which the bank 
is located. For example, one bank may not have half as great a volume 
of deposits and of risk assets as another bank in the same town, or a 
bank located in the larger of two towns may be much smaller than a 
bank located in the other town. The arbitrary nature of the present 
requirements is further emphasized by the fact that a very slight dif- 
ference in populations of the towns in which two banks are located may 
make it necessary for one bank to have twice as much capital stock as 
‘the other in order to be eligible for membership, although the banks are 
comparable in size and character of assets. 
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In order to be eligible for membership, it would be necessary for 
many banks to increase their capital stock to amounts out of proportion 
to their needs. In this connection, it should be noted that the existing 
requirements relate only to capital stock and disregard surplus and other 
accounts which are part of the capital structure of a bank and provide 
protection for depositors. Thus, one bank may be eligible for member- 
ship because it has the required capital stock but another bank with 
less but adequate capital stock is not eligible although it has a sub- 
stantially larger and better balanced capital structure. While a bank 
should have a reasonable basic capital, this is only one factor and 
consideration should be given to other capital accounts. 

No precise formula can be devised for determining the adequacy of 
capital in all cases. This is recognized by the Federal Deposit Insurance 
Act which prescribes no specific capital requirements for deposit in- 
surance but provides merely that the Federal Deposit Insurance Cor- 
poration, in approving a bank for deposit insurance, shall consider, 
among other factors, the adequacy of the bank’s capital structure. 

Section 1 of the proposed bill would vest in the Board discretion with 
respect to the admission of State banks to membership similar to the 
discretion now vested in the FDIC with respect to approval of banks 
for deposit insurance. The bill would provide that no State bank shall 
be admitted to membership unless it possesses capital and surplus which, 
in the judgment of the Board of Governors, are adequate in relation to 
the character and condition of the bank’s assets, existing and prospective 
deposit liabilities, and other corporate responsibilities. However, if a 
State bank does not have capital and surplus in an amount which would 
be required for the organization of a national bank in the place in which 
it is located, in other words, if it has less capital and surplus than that 
required for national banks by present law, such a State bank would 
not be eligible for membership in the System unless it is approved 
for deposit insurance under the Federal Deposit Insurance Act. 

The proposed legislation also would provide that the capital stock 
of a State member bank shall not be reduced without the consent of the 
Board. National banks and insured nonmember banks are required by 
law to obtain the consent of the Comptroller of the Currency and the 
Federal Deposit Insurance Corporation, respectively, before reducing 
their capital stock, and most State member banks are subject to a con- 
dition of membership prescribed by the Board for many years which 
prohibits capital-stock reductions without the Board’s consent. It ap- 
pears desirable to cover this matter by law in the case of State member 
banks in order that all such banks will be subject to this requirement. 


Federal Approval of Member Bank Branches 
The new act also provides for the approval by the Reserve 
Board of the establishment of intra-city branches by member 
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banks under Section 9 of the Federal Reserve Act. The Senate 
Banking Committee reports on the provision as follows: 


REQUIREMENTS FOR BRANCHES 

Under existing law, State member banks of the Federal Reserve Sys- 
tem which desire to establish branches must comply with the same 
limitations and restrictions as those which are applicable to the estab- 
lishment of branches by national banks under section 5155 of the United 
States Revised Statutes; and that section provides that, in order for a 
national bank to establish a branch beyond the limits of the place in 
which it is located, it must have a capital stock of at least $500,000 
(except that a lesser minimum is applicable in States with a popula- 
tion of less than 1 million). 

This requirement has little relationship to the capital needed by the 
banks and is much more stringent than the requirements of many State 
laws for the establishment of branches by State banks. It results in 
unfair discrimination against State member banks and, in effect and 
without justification, closes the door to membership for banks (including 
nonmember insured banks) which otherwise might be members of the 
Federal Reserve System. In some instances, State banks have with- 
drawn from membership because they wished to establish out-of-town 
branches and the increases in capital stock necessary to meet the 
statutory requirements could not be justified. Other State banks with 
branches lawfully established and in lawful operation have been pre- 
vented from joining the Federal Reserve System because they could 
not do so without giving up their branches or increasing their capital 
stock to amounts in excess of their capital needs. 

Under section 2 of the proposed bill, national banks and State mem- 
ber banks would continue, as at present, to operate under the same 
conditions as to the establishment of branches; but section 5155 of the 
Revised Statutes would be amended to eliminate the present minimum 
capital requirement for the establishment of branches by national banks. 
This would mean that State member banks also would no longer be 
required to have a capital stock of at least $500,000 in order to establish 
out-of-town branches. They would, however, still be subject to the 
aggregate capital requirements contained in other provisions of section 
5155 of the Revised Statutes which require a bank to have a capital 
stock equal to the total amount which would be required for the estab- 
lishment of a national bank in each of the various places where its 
branches are situated. In order that this change may not operate to 
give national banks an undue competitive advantage over State banks 
in those States in which capital requirements for State banks are more 
rigid than those of Federal law, the bill would contain a provision under 
which a national bank could not establish an out-of-town branch unless 
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it has an amount of capital and surplus equal to that required by State 
law for the establishment of such branches by State banks. 


Apart from capital requirements, the proposed legislation would re- 
move an inconsistency in the law relating to the establishment of 
branches by banks within the limits of the places in which their head 
offices are located. Under existing law, the approval of the Comptroller 
of the Currency and of the Federal Deposit Insurance Corporation is 
required for the establishment of domestic branches by national banks 
and nonmember insured banks, respectively, whether such branches are 
located within or beyond the limits of the places in which the head 
offices are located, but the law requires the approval of the Board only 
for the establishment of out-of-town branches by State member banks. 
It is felt that the aproval of the Board should likewise be required for 
the establishment of intracity branches by State member banks and the 
proposed legislation includes such a requirement, except as to branches 
of State member banks in the District of Columbia which under present 
law must be approved by the Comptroller of the Currency. 


National and State Bank Mergers 
The new provisions for mergers of national banks and of 
state banks with national banks are described by the House 
Banking and Currency Committee as follows: 


Public Law 706, an act to provide for the conversion of national 
banking associations into and their merger and consolidation with State 
banks, was passed by the Congress in 1950. It was intended to enable 
national banks to convert into or consolidate with State banks under 
State charter; that is, to afford a right similar but converse to that 
enjoyed by State banks converting into and consolidating with national 
hanks—a two-way street, so to speak. 

Section 2 of that act sets forth the procedure under which a national 
bank can transfer into the State system. This procedure prescribes. 
among other things, that a national bank can convert into or merge or 
consolidate with a State bank upon a vote of the holders or not less 
than two-thirds of the stock, and that dissenting share-holders shall be 
entitled to the value of their stock in cash. In addition to these require- 
ments in section 2, however, section 4 of the act contains the following 
limitation: 


and no such conversion, merger, or consolidation shall take place 
under this act unless under the law of the State in which such 
national banking association is located State banks may without 
approval by any State authority convert into and merge or 
consolidate with national banking associations as provided by 
Federal law. [Italics added.] 
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With respect to consolidations, the Federal law to which this refer- 
ence is made in section 4 contains provisions relating to the vote required 
for approval and the payment of dissenting shareholders similar to those 
in section 2 for a consolidation in the other direction (12 U.S. C. 34a). 


With respect to conversions, however, the Federal law to which the 
reference is made in section 4 provides that a State bank may convert 
into a national bank upon a vote of the holders of only 51 percent of 
the stock, and it contains no provision for the payment of cash to dis- 
senting share-holders for the value of their stock (12 U.S. C. 35). This 
provision, your committee wishes to point out, does not impose con- 
ditions on a nationalwise conversion as onerous as section 2 of Public 
Law 706 imposes on a Statewise conversion. The limitation in section 4 
therefore becomes significant because it cuts off the National-to-State 
street if a State’s law governing nationalwise conversions imposes con- 
ditions parallel to those prescribed in section 2 of Public Law 706 for 
the National-to-State street. 


Since the enactment of Public Law 706, several instances have oc- 
curred in which State legislatures have in fact enacted laws imposing 
conditions on State-to-National conversions patterned after those con- 
tained in section 2 of Public Law 706 for National-to-State conversions. 
But, this has cut off the National-to-State street because the require- 
ment of section 4 has not been met. 

Your committee believes the illustration of the action of Minnesota 
with reference to this law might be illuminating. The Minnesota Legis- 
lature, doubtless noting the conditions precedent in section 2 of Public 
Law 706 with respect to vote of approval and payment of dissenting 
shareholders, enacted a law which imposes identical conditions upon 
State banks transfering out of the State system into the National sys- 
tem. Unfortunately, however, this Minnesota law prevents Minnesota 
from being a State under whose laws a State bank may convert into a 
national banking association “as provided by Federal law,” because as 
indicated above the applicable Federal law provides for conversion of 
a State bank into a National bank upon a vote of the holders of only 
51 percent of the stock with no provision for cash payment for dissent- 
ing stockholders, as compared with the provision under the Minnesota 
law requiring a vote of two-thirds of the stockholders and cash payment 
for dissenting stockholders. Accordingly, section 4 of Public Law 706, 
as it is now phrased, makes transfers out of the National system and 
into the State system impossible in Minnesota. 


Since it was the purpose of Public Law 706 to provide an equitable 
two-way street provision in the Federal Statutes, the Treasury Depart- 
ment and the Comptroller of the Currency propose that the law be 
amended so that the limitation in section 4 beyond which State law 
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cannot go (without depriving National banks in that State of the bene- 
fits of Public Law 706) will be measured by the standard set out in 
section 2 for National-to-State conversions and consolidations, rather 
than by the minimum requirements prescribed by other Federal Statutes, 
for transfers in the same direction as those the State laws will govern. 


The Statutes as Amended 
In the following provisions of the federal statutes showing 
the changes in the law, existing law which has been repealed is 
enclosed in brackets, new matter is printed in italics, existing 
law in which no change is made is shown in roman type. 


SECTION 329. CAPITAL STOCK REQUIRED AS CONDITION 
PRECEDENT TO MEMBERSHIP 

No applying bank shall be admitted to membership [in a Federal 
reserve bank unless it possesses a paid-up unimpaired capital sufficient 
to entitle it to become a national banking association in the place where 
it is situated under the provisions of chapter 2 of this title: Provided, 
That this section shall not apply to State banks and trust companies 
organized prior to June 16, 1933, and situated in a place the population 
of which does not exceed three thousand inhabitants and having a capital 
of not less than $25,000, nor any State bank or trust company which is 
so situated and which, while it is entitled to the benefits of insurance 
under section 264 of this title, increases its capital to not less than 
$25,000.] wnless it possesses capital stock and surplus which, in the 
judgment of the Board of Governors of the Federal Reserve System, are 
adequate in relation to the character and condition of its assets and to 
its existing and prospective deposit liabilities and other corporate re- 
sponsibilities: Provided, That no bank engaged in the business of receiv- 
ing deposits other than trust funds, which does not possess capital stock 
and surplus in an amount equal to that which would be required for the 
establishment of a national banking association in the place in which it 
is located, shall be admitted to membership unless it is, or has been 
approved for deposit insurance under the Federal Deposit Insurance 
Act. The capital stock of a State member bank shall not be reduced 
except with the prior consent of the Board. 


STATE BANKS AS MEMBERS OF SYSTEM 

Sec. 321. AppLicaTion ror MempersHip.—... The approval of 
the Board shall likewise be obtained before any State member bank 
may establish any new branch within the limits of any such city, town, 
or village (except within the District of Columbia). 


SECTION 5155, REVISED STATUTES, AS AMENDED 
(U. 8. C., TITLE 12, sec. 36 (c)).... 
Except as provided in the immediately preceding sentence, no such 
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association shall establish a branch outside of the city, town or village in 
which it is situated unless it has [a paid-in and unimpaired capital stock 
of not less than $500,000: Provided, That in States with a population 
of less than one million, and which have no cities located therein with a 
population exceeding one hundred thousand, the capital shall be not 
less than $250,000: Provided, That in States with a population of less 
than one-half million, and which have no cities located therein with a 
population exceeding fifty thousand, the capital shall not be less than 
$100,000.] a combined capital stock and surplus equal to the combined 
amount of capital stock and surplus, if any, required by the law of the 
State in which such association is situated for the establishment of such 
branches by State banks, or, if the law of such State requires only a 
minimum capital stock for the establishment of such branches by State 
banks, unless such association has not less than an equal amount of 
capital stock. 
Public Law 706, Eighty-First Congress 


CONTRAVENTION WITH STATE LAW 

Sec. 4. No conversion of a national banking association into a State 
bank or its merger or consolidation with a State bank shall take place 
under this Act in contravention of the law of the State in which the 
national banking association is located; and no such conversion, merger, 
or consolidation shall take place under this Act unless under the law of 
the State in which such national banking association is located State 
banks may without approval by any State authority convert into and 
merge or consolidate with national banking associations [as provided 
by Federal law] under limitations or conditions no more restrictive 
than those contained in section 2 hereof with respect to the conversion 
of a national bank into, or merger or consolidation of a national bank 
with, a State bank under State charter. 





Joint Checking Account Withdrawal Re- 
quiring Signatures of Both Depositors 


Bentley and Liner maintained a joint checking account with 
a bank. According to the bank’s records the account was in the 
joint name of “J. M. Bentley and Mrs. Pearl Liner.” Subse- 
quent to the opening of the account J. M. Bentley became le- 
gally incompetent, and while he was so incompetent the bank 
permitted him to make withdrawals from the account with 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §$428, 1242 
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checks drawn on his signature alone. The court ruled, there be- 
ing no agreement to the contrary, that withdrawals from such 
a joint deposit required the signatures of both depositors. Even 
though it was not aware of Bentley’s incompetence at the time 
of the withdrawals, the bank was therefore held liable to Bent- 
ley’s personal representative for the amount of the improper 
withdrawals. Liner et al. v. Commercial National Bank, Court 
of Appeals of Georgia, 69 S. E. 2d 119. The opinion of the 
court is as follows: 


Mrs. Pearl Liner, individually, and as executrix of the last will and 
testament of J. M. Bentley, sued the Commercial National Bank, and 
alleged in her petition: that on and prior to March 8, 1947, the plaintiff 
and J. M. Bentley had on deposit with the defendant the sum of $514.20; 
that the amount so deposited with the bank could only be withdrawn by 
checks signed by J. M. Bentley and the plaintiff; that on March 3, 1947, 
the defendant paid to itself the said sum on deposit upon a check pur- 
porting to be signed by J. M. Bentley alone and that said payment was 
without legal right or authority and contrary to the terms of the deposit 
of said money in the bank; that on March 3, 1947, J. M. Bentley was non 
compos mentis and was incapable of transacting any business whatever, 
which fact was known to the defendant, and by reason thereof said 
amount was illegally and unlawfully withdrawn and paid out by the de- 
fendant to itself. The defendant answered by denying the material alle- 
gations of the petition and further answered by alleging “that said sum 
was on deposit in said bank in the name of ‘J. M. Bentley and/or Mrs. 
Pearl Liner’, and either had authority to draw checks against the same.” 
The court granted a non-suit on the defendant’s motion and dismissed 
the action. The plaintiffs except to the granting of the non-suit and the 
dismissal of the action and to the allowance of certain evidence over 
objection. 


Maddox & Maddox, Rome, for plaintiffs in error. 


Stewart & York, Cedartown, for defendant in error. 


SytiasBus Opinion By THE CourRT 


FELTON, J.—1. Contrary to the answer, the deposit slip shows that 
the account was a joint account in the name of “J. M. Bentley and Mrs. 
Pearl Liner.” In the absence of something showing otherwise, an account 
will be presumed to be as it appears on the deposit slip. Beebe v. Smith, 
76 Ga. App. 391, 3a & b, 46 S. E. 2d 212. 


2. In absence of a statute or express agreement to the contrary, with- 
drawals from a joint deposit in a bank require the authority of all the 
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depositors. 7 Am. Jur. § 509, p. 363; id. § 528, p. 381; 61 A. L. R. 967. 
The evidence showed that the defendant allowed the withdrawal of the 
$514.20 by J. M. Bentley without the authority of the plaintiff, Mrs. 
Pearl Liner, and such evidence made out a case in favor of Mrs. Pearl 
Liner as an individual. The evidence showed that at the time of the 
withdrawal J. M. Bentley was non compos mentis and incapable of 
transacting business. While it is true that it is not shown that the bank 
had notice of this fact, under our view of the case notice in the bank is 
not required. The defendant wrongfully allowed J. M. Bentley to with- 
draw the money and as a consequence of such wrongful act it placed the 
money at the disposition of a person non compos mentis, which consti- 
tuted a prima facie injury to the estate of that person, for which the de- 
fendant is liable. We are not unaware of Code, § 13-2040. That code 
section does not apply to cases such as this where the acceptance of the 
check constitutes a breach of the deposit agreement. Mrs. Pearl Liner, 
as an individual and as executrix of the estate of J. M. Bentley, proved 
her cause of action as laid and the court erred in granting a non-suit. 

3. The plaintiff objected to the following questions: “Was the $714.20 
deposit in the Commercial National Bank on February 12, 1946, your 
money?” “Mrs. Liner, subsequent to the deposit of the money .. . a 
check dated June 4, 1946, for $100.00 payable to cash and signed by you 
and Mr. Bentley, why was that done if the money was yours?” The 
court overruled the objections and required the plaintiff to answer the 
questions. It was error to overrule the objections. The bank deposit slip 
undisputedly showed that the account was a joint one and interest therein 
by the plaintiff is presumed. The bank, by accepting such joint account, 
cannot dispute it. 

4. The court erred in overruling the objections of the plaintiff to cer- 
tain evidence and in awarding a non-suit and in dismissing the action. 

Judgments reversed. 

SUTTON, C. J., and WORRILL, J., concur. 





Utah Bank Examination Fee Computed on 


Bank’s Assets Held Unconstitutional 
As a Tax 


The Commercial Bank of Utah paid to the Utah bank com- 
missioner a “fee” for the cost of supervision and examination 
of the bank as required by statute. Under the law a bank hav- 
ing assets of $12,000,000 would pay the same “fee” as one hav- 
ing assets as much as $80,000,000. The Utah Supreme Court 
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held that since the “fee,” as calculated under the statute, bore 
no reasonable relationship to the amount of work or time con- 
sumed in supervising and examining the bank, it was in reality 
a tax, and as such violated the state constitutional provision for 
uniformity. Commercial Bank of Utah v. State, 244 P. 2d 364. 
The opinion of the court is as follows: 


WOLFE, Chief Justice—Action by the respondent banking corpora- 
tion to recover $3450 which it paid under protest in 1949 and 1950 to 
the bank commissioner of Utah as annual “fees for the cost of super- 
vision and examination” of its banking houses, imposed by Sections 7-1- 
11 and 7-3-6, Utah Code Annotated 1943. The respondent bases its claim 
for recovery on the ground that the charges which it paid were not in 
fact fees, but were ad valorem or property taxes and as such contravene 
Article XIII, Sections 2, 3 and 11; Article I, Sec. 24; and Article VI, Sec. 
23 of the Constitution of Utah. Only the first two mentioned provisions 
will be set out here inasmuch as a consideration of the other provisions 
is not necessary to our decision. 


Art. XIII, Sec. 2: “All tangible property in the State, not exempt 
under the laws of the United States, or under this constitution, shall be 
taxed in proportion to its value, to be ascertained as provided by 
law. r 

Art. XIII, Sec. 3: “The Legislature shall provide by law a uniform 
and equal rate of assessment and taxation on all tangible property in the 
State, according to its value in money, and shall prescribe by law such 
regulations as shall secure a just valuation for taxation of such property, 
so that every person and corporation shall pay a tax in proportion to 
the value of his, her, or its tangible property, . . . Intangible property 
may be exempted from taxation as property or it may be taxed in such 
manner and to such extent as the Legislature may provide. Provided 
that if intangible property be taxed as property at the rate thereof shall 
not exceed five mills on each dollar of valuation. When exempted from 
taxation as property, the taxable income therefrom shall be taxed under 
any tax based on incomes, but when taxed by the State of Utah as prop- 
erty, the income therefrom shall not also be taxed. . . .” 


The appellants seek to uphold the legality of the charges on the theory 
that they were occupation or license taxes imposed by the Legislature 
under the authority of Article XIII, Sec. 12 of our Constitution and thus, 
it is argued, not subject to the constitutional provisions relied upon by 
the respondent. Article XIII, Sec. 12, provides: 


“Nothing in this Constitution shall be construed to prevent the 
Legislature from providing a stamp tax, or a tax based on income, 
occupation, license or franchises.” 





— 
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Secs. 7-1-11 and 7-3-6, U. C. A. 1943, which are assailed by the 
respondent in this action, were amended by Chaps. 10 and 12, Laws of 
Utah 1951, but in order to determine whether the respondent is entitled 
to recover the amount paid, it is necessary to determine the constitution- 
ality of those statutes prior to their amendment in 1951. 


The respondent operates a branch or chain commercial and savings 
bank system in this state consisting of a home office located at Spanish 
Fork, with branches in Delta, Herber, Nephi, Payson and Spanish Fork. 
The home office does not carry on commercial or savings bank business 
but serves as a central control point for the auditing and accounting and 
general supervision and management of the five branches and holds the 
bond investment account for the whole system. The aggregate assets of 
the entire system in 1949 totalled $11,828,949.16. In accordance with 
Secs. 7-1-11 and 7-3-6, U. C. A. 1943, the bank commissioner in 1949 as- 
sessed “fees” against each individual branch bank upon its aggregate 
assets and against the main office upon the aggregate assets of all the 
branches. Charges against the branches totalled $2,450 and the charge 
against the main office was $1000. 

An examination of the evolution of the banking laws of this state re- 
veals that ever since 1911 there has been on the statutes a law imposing 
what the Legislature has continuously denominated a “fee” to cover the 
cost of examining banks. Chap. 25, Laws of Utah 1911, provided for the 
appointment of one or more examiners whose duty was to examine every 
bank and loan, trust or guaranty association at least once a year and for 
such examination each bank was required annually to “pay to the ex- 
aminer, to be by him deposited in the State Treasury to the credit of 
the General Fund, a fee” graduated from $25 on banks with assets of 
$100,000 or less to $250 on banks with assets of over $25,000,000. In 1913, 
amendments were made requiring biannual examinations of banks other 
than savings banks and annual examinations of savings banks for which 
a “fee” ranging from $20 to $200 for each examination was imposed, de- 
pending upon the amount of assets of the bank. Chap. 45, Laws of Utah 
1913. By Chap. 18 Laws of Utah 1919, the “fees” were again increased 
and a new section was added imposing a “fee” of $20 per day for 
each day required to make examination of building and loan asso- 
ciations. This charge, too, was directed to be paid into the state 
treasury to the credit of the general fund. Necessary travel ex- 
penses of the examiners were also required to be paid by the asso- 
ciation examined. Later, in 1929, “fees” for examining building and 
loan associations were increased to $15 per day for each examiner em- 
ployed in making the examination. Chap. 95, Laws of Utah 1929. Again, 
in 1933 the Legislature made amendments to the schedule of “fees,” spe- 
cifying for the first time that they were to cover the cost of both “super- 
vision and examination.” Finally in 1935, Sec. 7-1-11, U. C. A 1943, 
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which is assailed in this action, was enacted. The charges there imposed 
upon banking institutions were not charges for each examination, as had 
been the case since 1913, but were annual charges for the “cost of super- 
vision and examination”. Banks with aggregate assets of $100,000 or less 
were required to pay $100 per year. From there the “fees” ranged up- 
ward to where banks with assets of over $15,000,000 were required to pay 
$1500. A separate schedule was enacted for building and loan associa- 
tions, and for banking institutions with trust departments, an additional 
$25 per diem for the chief examiner and $15 per diem for each assistant 
examiner was required to be paid. All institutions examined were also 
required to pay necessary hotel and travel expenses of examiners. By 
Sec. 7-1-11X, U.C.A. 1943, all “fees” paid to the banking department 
were directed to be paid monthly by such department to a separate and 
distinct fund in the state treasury, designated the “financial instiutions 
fund.” From this fund, all expenses incurred by the department were to 
be paid. It was provided that only the amount in the fund at the end 
of each fiscal year in excess of $25,000 should revert to the general fund. 
In addition to establishing “fees” for the examination of banking institu- 
tions and building and loan associations, the Legislature has since 1917 
brought industrial loan companies, cooperative banks for personal credit 
(now called credit unions) , and small loan companies under the supervi- 
sion of the banking department and has established “fees” for their ex- 
amination and supervision either on a per diem or hourly basis. 


Thus it can be readily seen that the Legislature has from 1911 charac- 
terized the charges as “fees” to defray the cost of examining financial in- 
stitutions. However, the respondent asserts that the charges imposed by 
Sections 7-1-11 and 7-3-6, U. C. A. 1943, which it paid under protest, 
were not in fact fees but were taxes because the amount paid bears no 
reasonable relationship to the amount of work or time consumed by the 
state banking department in supervising and examining the respondent 
bank, including its branches. In this regard, counsel have stipulated: 


“That because of factors which vary from examination to ex- 
amination and institution to institution, there is not necessarily a 
correlation between the amount of the fee charged by the State 
Bank Commissioner for any particular year and the work actually 
performed by the State Banking Department in its examining and 
supervisory capacity during the period. Some of these variable 
factors are: the general economic condition of the area served by 
the institution; a comparison of the bank examined with a bank of 
similar size in other parts of the state and district; comparison of 
examined banks with other banks of following ratios; percent of 
total assets to cash and balances with other banks, U. S. Govern- 
ment assets, total capital accounts; percent of total loan classified 
by the examiner as being past due, substandard, doubtful, for im- 
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mediate loss; the type, size and number of loans made (for ex- 
ample, less time is consumed in examining where there are ten well 
secured loans of $10,000.00 each than where there are 100 loans of 
$1,000.00 each secured by a variety of collateral, each of which 
must be separately analyzed); that the amounts charged as fees 
are based on aggregate assets as set forth in Sections 7-1-11 and 
7-3-6, Utah Code Annotated, 1943.” 


Respondent relies upon the case of Smith v. Carbon County, 90 Utah 
560, 63 P. 2d 259, 108 A. L. R. 513, as the basis for its contention that 
the charges imposed by Sections 7-1-11 and 7-3-6 were in fact taxes and 
not fees. In that case we held that the “fees” set by statute to be charged 
by county clerks for filing inventories and appraisements in probate mat- 
ters, which were graduated upwards as the value of the estate increased, 
bore no reasonable relationship to the extent and kind of services ren- 
dered by the county clerk and hence were, in contemplation of law, taxes. 
We observed that no greater time or responsibility was required of the 
clerk or of the district judge in probate matters where the appraised 
value of the estate was high than in matters where the appraised value 
was low. 


We agree that the charges paid by the respondent to the state bank- 
ing department were taxes and not fees because the charges paid bear no 
reasonable relationship to the amount of work or time consumed in super- 
vising and examining the respondent’s banking houses. Instead, the 
charges were arbitrarily related to assets. In this regard, however, it 
should be noted that there does not need to be exactitude in establishing 
fees for the performance of services. It is sufficient if the fee is worked 
out on an average or bracket basis, that is, a standard fee may be estab- 
lished to be charged in all cases within certain brackets, even though in 
some cases within the bracket there may be more work to be performed 
by the person rendering the service than in other cases, provided that 
in no case the standard fee is unreasonably in excess of the value of the 
services rendered. 


We think the Legislature has itself recognized that the charges im- 
posed by Secs. 7-1-11 and 7-3-6 are not merely fees but are taxes imposed 
to raise revenue. From the “financial institutions fund” to which the 
charges are paid, the Legislature appropriated monies to finance the en- 
tire operation of the banking department. The proceeds of the “fund” 
not used solely to defray the cost of examining and supervising bank- 
ing institutions. The banking department has functions and activities 
other than supervising and examining banks and from the “financal 
institutions fund” come the monies to carry on those activities. One such 
activity is in connection with the State Depository Board of which the 
bank commissioner is president. Through the banking department, the 
Board checks on all financial institutions in the State wherein public funds 
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are deposited and when necessary examines such institutions to determine 
whether they are sound and are complying with the State Depository 
Act, U. C. A. 1948, 74-1-6 et seq. Some of these depositories are national 
banks and do not pay anything at all into the “financial institutions 
fund.” Furthermore, that part of the “financial institutions fund” in ex- 
cess of $25,000 which at the end of each fiscal year reverts to the general 
fund, can be thereafter appropriated by the Legislature for any state 
purpose. 

Having concluded then that the charges imposed upon the respondent 
to “cover the cost of supervision and examination” by the banking de- 
partment are not in reality fees, but are taxes, the question is next pre- 
sented whether they are license or occupation taxes, as contended by 
the appellant. The distinguishing features of a privilege or occupation 
tax are pointed out in the following excerpts from 33 Am. Jur. 326: 


“In the main, the distinction between a property tax and a 
license or privilege tax imposed for revenue is that the function of 
the property tax is to raise revenue by virtue of the fact that the 
property is within the jurisdiction of the taxing power, and no 
condition or restriction is imposed thereby upon the use of the 
property taxed, while the license or privilege tax, even though also 
passed to raise revenue, is imposed upon the right to exercise a 
privilege, and its payment is made a condition to the exercise, or 
continuance in the exercise, of the privilege, business, or vocation 
involved. Although a property tax may constitute a burden upon 
a business to the extent of the tax, a license or occupation tax 
may, if not paid, and with its ancillary provisions, bring to an end 
the business altogether.” 


See the annotation, “What is a Property Tax as Distinguished from 
Excise, License, and other Taxes,” at 103 A. L. R. 18. 


At no time since 1911 when the Legislature first made provision for 
the assessing of “fees” for examining banks has the payment of those 
charges been expressly made a condition precedent to the engaging in 
the banking business. Nor can such a condition be fairly implied. No 
authorization is given to the bank commissioner to terminate or suspend 
the operation of a bank if it fails to pay the “fees” imposed. Sec. 7-2-1, 
U. C. A. 1943, specifies when the bank commissioner may take possession 
of the business and property of any institution under his supervision, 
but the failure to pay the “fees” imposed by Sec. 7-1-11, U. C. A. 1943, is 
not made a ground. Only with respect to small loan companies has the 
Legislature, in the field of financial institutions, provided for payment of 
a charge as a condition precedent to the doing of business. Chapter 15A, 
Sec. 2, Laws of Utah 1945, prohibits the engaging in the business of lend- 
ing in amounts of three hundred dollars or less “without having first ob- 
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tained a license from the [bank] commissioner.” To obtain a license, a 
“fee” is required to be paid. But this license “fee” is in addition to the 
charge imposed for the cost of examining the licensee. Sec. 8 provides 
in part: 


“(a) At least once each year the commissioner or its duly 
authorized representative shall make an examination of the place 
of business of each licensee and of the loans, transactions, books, 
papers, and records of such licensee so far as they pertain to the 
business licensed under this act. The actual cost of examination 
shall be paid to the commissioner by each licensee so examined, 
and the commissioner may maintain an action for the recovery of 
such costs in any court of competent jurisdiction.” 


While it is true, as urged by the appellants, that the Legislature may 
regulate and restrict the business of banking, clearly it has not made the 
payment of the “fees” imposed by Secs. 7-1-11 and 7-3-6, U. C. A. 1943, 
a condition precedent to the engaging in the banking business, whether 
branch or non-branch. The charge required to be paid by small loan 
companies in order to secure a license to engage in business is a license 
or occupation tax. But the “fees” required to be paid “for the cost of 
supervision and examination” by all financial institutions, including small 
loan companies, do not have the incidents of a license or occupation tax 
in that their payment is in no wise a part of or a factor in the con- 
ditions upon which the banking business may be engaged in. 


Thus we conclude that the charges imposed by Secs. 7-1-11 and 7-3-6, 
U. C. A. 1943, are not license or occupation taxes. The appellant in its 
brief has seemingly adopted the position that if the charges cannot be 
sustained as license or occupation taxes, then they must be ad valorem 
taxes. This conclusion does not necessarily follow. The field of excise 
taxes encompasses a great many different kind of taxes, of which license 
and occupation taxes are but one variety. However, since the appellant 
has contented itself with such conclusion and the Legislature has amended 
the statutes imposing the charges since this case was tried below, we are 
not inclined to explore the field of excise taxes to determine whether the 
charges assailed here might be sustained as some other form of excise. 


The charges imposed by Secs. 7-1-11 and 7-3-6 cannot be upheld as 
ad valorem taxes on tangible property. Article XIII, Secs. 2 and 3 of 
our State Constitution set out above, require tangible property to be 
taxed in proportion to its value. Yet under these statutes all banking 
institutions with aggregate assets of over $15,000,000 pay the same tax, 
viz. $1500. The evidence reveals that there are in this state banks with 
assets of approximately $80,000,000. Such institutions pay the same 
amount of tax as would an institution with assets of $15,000,001. Fur- 
ther, under the formula in Section 7-3-6 for assessing charges against 
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branch banks, it resulted that the respondent bank with aggregate assets 
of $11,828,949.16 paid the maximum charge of $1500. Thus assuming 
that the charges under consideration are ad valorem taxes on tangible 
property it is manifest that they were not exacted in conformity with the 
constitutional mandate that tangible property should be taxed in pro- 
portion to its value. 

While neither party has contended that the charges paid by the re- 
spondent were ad valorem taxes on the privilege to engage in the banking 
business, such a privilege may well have value and, it would seem, could 
be taxed as intangible property under Article XIII, Sec. 3 of our State 
Constitution. Treating the charges as taxes on intangible property, how- 
ever, it is apparent that they were not imposed in accordance with the 
above mentioned constitutional provision. 

Thus it follows that the respondent is entitled to recover the taxes 
paid by it under protest. We express no opinion whether Secs. 7-1-11 and 
7-3-6, U. C. A. 1943, contravene constitutional provisions other than Art. 
XIII, Secs. 2, 3. 

The judgment below is affirmed. Costs to the respondent. 


WADE, McDONOUGH, and HENRIOD, JJ., concur. 
CROCKETT, J., not participating. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





Louisiana No Administration Statute for Small Bank Deposits 


Act 539 of the Louisiana Act of 1952 provides for the payment of 
$500 or less from a decedent’s bank deposit to the surviving widow with- 
out court order. The statute provides that upon such payment, the 
receipt of the widow discharges the payor bank from any inheritance tax 
liability, and no tax collector has any cause of action against the bank 
because of the payment. The provisions of the statute are as follows: 


“Any bank or other depository may pay to the surviving widow 
of a depositor not to exceed five hundred dollars, out of the deposits 
of a decedent or out of deposits of the community between her and 
the decedent, deposited in her name or otherwise without any court 
proceeding, order or judgment authorizing the same or determining 
whether or not an inheritance tax is due. In event of such pay- 
ment, the receipt of the surviving widow to whom it is made is a full 
release and discharge of the payer bank or other depository for the 
amount paid and for any inheritance tax determined to be due, and 
no tax collector, creditor, heir, personal representative, or any other 
person shall have any right or cause of action against any bank or 
other depository on account of the payment. R. S. 47:2410 does 
not apply to such cases.” 


Power of Appointment Held Exclusive 





Harland v. Citizens National Bank of Danville, Kentucky Court of Appeals 


Under his mother’s will George was given a power to appoint certain 
property to his widow the descendants of himself or the descendants of 
his mother. George’s will appointed all the property to his brother. 
George’s sister contended that the power was non-exclusive, that having 
appointed property to the brother he must also appoint to the sister. 
In reversing a previous line of decision, the Kentucky Court of Appeals 
ruled that there was no presumption that a power was non-exclusive 
and upheld George’s exercise of the power. 
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Effect of Trustee’s Failure to Give Bond and File Reports 





Stone v. Baldwin, Illinois Appellate Court, May 20, 1952 


The testator’s trustee neglected to file bond and make an annual as 
required by the will noting some authority to the contrary in other 
states, the court ruled that the trustee was not thereby deprived to his 
right to compensation for acting as trustee. 





Discretionary Power of Executors to Select Legatees Among Close 
Friends of Testatrix 


The testatrix left a holographic will providing in part: “All things 
not mentioned in my will I leave it up to Mr. and Mrs. Hugh Cuthbert, 
Sr., to distribute to any of my close friends. Please give generously to 
Maria Discombe who has been a faithful maid... . If I have not men- 
tioned anything I ought to have mentioned I leave it to your judgments 
Mr. and Mrs. Hugh Cuthbert, Senior.” 

The Court ruled that the will created a power of appointment 
coupled with a trust. The Court would not compel the Cuthberts to 
exercise the power in favor of any particular person, except the maid, 
but the exercise of the power in favor of some of the close friends of the 
testatrix was imperative. 





Right of Attorney Named by Testator 





Biart v. First National Bank of Madison, Wisconsin Supreme Court, 
June 20, 1952 


Testator established a trust for the benefit of his sister and named 
a bank as trustee. The will directed: “I hereby declare it to be my ex- 
press desire that the executor and trustee of this my last will and testa- 
ment employ Nat. P. Biart, of the law firm of Bull & Biart of Madison, 
Wisconsin, for legal advice and assistance in the probating and carrying 
out the provisions of my last will and testament he having an intimate 
knowledge of my affairs, views and wishes respecting many matters that 
may arise in the probate of this instrument. . . .” 


The Court ruled that where the bank as trustee had no objection 
to the attorney named by the testator, the testator’s right to select an 
attorney to represent the estate would prevail over the contrary wishes of 
the sister. 
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New Jersey Prudent Man Investment Statute Constitutional 





Fidelity Union Trust Company v. Price, New Jersey Superior Court, 
87 A. 2d 566 


The recently enacted New Jersey “Prudent Man” Investment Sta- 
tute provides that, in case where the trust instrument does not provide 
otherwise, fiduciaries may invest up to 40% of a trust estate in invest- 
ments not on the legal list. The court held that the statute was not 
unconstitutional as applied to trusts in existence at the time of enact- 
ment of the statute. 


Common Trust Fund for U. S. Savings Bonds 





In re Chase National Bank, New York Surrogates Court, 127 N.Y.L.J. 2492 


The issuing of participation units in a common trust fund for United 
States Savings Bonds, Series G, at par, was upheld as permissible under 
Sec. 100(c) of the New York Banking Law. 


Fiduciary Investments in Insurance Policies 


Louisiana Act No. 508, Sec. 1, effective July 30, 1952, provides for 
the investment by fiduciaries in policies of life or endowment insurance 
and annuity contracts. Where such a policy is taken out the minor 
must be named as irrevocable beneficiary until he reaches his majority. 

In the following states similar legislation is in effect as to investments 
by guardians only: Connecticut, Illinois, South Carolina, and Texas. 
The following states have enacted such statutes applicable to fiduciaries 
generally: Alabama, Arkansas, Florida, Idaho, Indiana, Iowa, Kentucky, 
Massachusetts, Michigan, Minnesota, Nebraska, North Carolina, Ohio, 
Oklahoma, Tennessee and Wisconsin. 


Gift of “Twenty Five ($2,500) Dollars” 





In re Gollhofer’s Estate, New York Surrogate Court, 111 N.Y.S. 2d 831 


A will bequeathed the sum of “Twenty five ($2,500) Dollars to 
testator’s nephew. The court construed the will as leaving the nephew 
$2,500 where extrinsic evidence established such to be intention of the 
testator. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 





Gift Tax: Beneficiary’s Right to Life Income Held Not “Present 
Interest” Although Trustee Empowered to Pay Principal 
to the Life Tenant Only 





Evans v. Commissioner, U. S. Court of Appeals, Third Circuit, July 10, 1952 


In 1945, the taxpayer by a single trust instrument set up separate 
and identical trusts for her six children. During that year she paid into 
the trust fund for each child the sum of $2,500. She added $5,000 
more for each child in 1946. The deed of trust provided: 


“1. (a) During the lifetime of each such child Trustees shall 
pay the net income in quarterly or other convenient installments to 
him or her, even though a minor, and in addition such sum or sums 
from principal as in the uncontrolled discretion of the corporate 
trustee shall be necessary for the education, comfort and support 
of such child, or of the spouse or children of such child. 

“(b) Each child after attaining the age of thirty (30) years 
shall have the right to withdraw principal of his or her trust to an 
amount not exceeding one thousand dollars ($1,000) in any one 
calendar year.” 


The trust indenture then provided for gifts over to others of the re- 
maining principal on the death of a child. 


The Government conceded that ordinarily the beneficiary’s right to 
the income for life would be a “present interest” which would come 
within the annual $3,000 gift tax exclusion. However, the Government 
contended in the present case that the trustee’s power to pay the prin- 
cipal to the beneficiary made it impossible to place any value on the life 
estate since the trust was terminable by the trustee. Upholding the 
Government’s contention that the $3,000 exclusion was not available to 
the donor since the trustee’s power to pay over the principal of the | 
beneficiary rendered the life estate a “future interest” the court stated: 


Taxpayer ... has pointed out that each child’s presently beneficial 
right to income from the entire estate held in trust could not in practical 
effect be diminished by the child’s future receipt of the principal itself. 
She contends that any distribution of principal which might occur would 
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merely have the economic effect of adding beneficial incidents of owner- 
ship to those which the child already possessed. 

The Tax Court resolved this dispute in favor of the Collector, rely- 
ing largely upon Knep v. Commissioner, 8 Cir. 1949, 172 Fed. (2d) 755. 
But we think that case only partially answers the argument of this tax- 
payer. There, unlike here, the present right of a child to receive in- 
come prior to his receipt of principal was itself subject to demunition 
by periodic payments of principal to other beneficiaries. 

The present issue was decided, however, in both Sensenbrenner v. 
Commissioner, 7 Cir. 1943, 184 Fed. (2d) 883 and Fisher v. Commis- 
sioner, 9 Cir. 1942, 132 Fed (2d) 383. In both cases there were present 
gifts of income from principal held in trust followed by a provision for 
payment of principal to the same beneficiary in the future, with a gift 
over in the event of death before the time of distribution. And in re- 
jecting the claims of the taxpayers to a valuation of the present gifts 
based on the right of a child to receive income from the entire principal 
for life, both courts held that the taxing statute compelled a division of 
that which each child received by gift into present and future interests 
and that the right of each child to principal must be characterized as a 
separate and distinct future interest, not to be considered in any evalua- 
tion of the life estate. 


Pennsylvania Joint Bank Account Not Subject to Distraint for 
Federal Taxes Owed by One Spouse 





Raffaele v. Granger, Collector of Internal Revenue, United States Court 
of Appeals, Third Circuit, May 14, 1952 


The distraint by the Collector of Internal Revenue on the joint bank 
account of a taxpayer and his wife was held unlawful where, under 
Pennsylvania state law, such a bank account is treated as a tenancy by 
the entirety. 


Successor Bank Taxable on Recovery of Bad Debt Item Written 
Off by Predecessor Without Tax Benefit 





First National Bank in Houston v. Collector, United States District Court, 
Texas, March 24, 1952 


In 1981-1935 the First National Bank of Houston charged off certain 
bad debts as wholly worthless, however, the bank obtained no tax benefit 
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from these deductions since at the time of the charge-offs it had a net 
operating loss. Subsequently the First National Bank in Houston was 
formed to and did acquire all the assets of the old bank. The new bank 
recovered the debts previously written off as worthless and claimed the 
proceeds were not taxable income under I.R.C. § :2 (b) (12) since there 
had been no tax benefit from the earlier write-offs. The court held that 
although the assets of the old bank had been acquired in a tax-free ex- 
change, the new bank was a separate taxpaying entity from the old 
bank and was not entitled to exclude the proceeds recovered from tax- 
able income. 


Non-Taxable Stock Dividend Received by Trust Not Taxable on 
Distribution to Beneficiary 





Bureau of Internal Revenue Ruling, March 12, 1952, 1952 CCH Fed. Tax 
Service, par. 6157 


A stock dividend, non-taxable in the hands of the trustee, is not 
considered taxable income to the income beneficiary to whom it is dis- 
tributed. In the hands of the beneficiary the stock dividend retains the 
same basis as it had in the trust. 


Trustee as Partner 





Louis Eisenmann, U. S. Tax Court, 17 T.C. 173 


Where a trustee actively participated in the affairs of a partnership 
and invested trust funds therein he could be a partner for federal in- 
come tax purposes. 


Louisiana Inheritance Tax: Child of Decedent’s Sister-in-Law Not 
Entitled to Exemption as a “Collateral” Relative 





Louisiana, Opinion of the Attorney General, April 25, 1952 


The decedent’s legatees were her sister, two sisters-in-law, and two 
children of one sister-in-law. It was ruled under the Louisiana statute 
providing for an exemption of $1,000 for a legatee who is “a collateral 
relation of the decedent (including brothers and sisters by affinity)” 
that the two sisters-in-law qualified for the exemption, but that the chil- 
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dren of one sister-in-law would be considered strangers rather than col- 
laterals and were entitled therefore only to a $500 exemption. 


North Carolina Inheritance Tax Amendments 





North Carolina, Opinion of the Attorney General, April 9, 1952 


The 1951 amendment to the North Carolina Inheritance Tax law 
permits estate representatives to elect to value the estate as of the first 
anniversary of the decedents’ death rather than the date of death. It has 
been ruled that the new law is not applicable to a decedent dying prior 
to its effective date (July 1, 1951), and that the optional valuation date 
provision does not alter the present rule that interest on taxes com- 
mences to run twelve months after the decedents’ death. 

The additional provision changing the maximum time for filing an 
inheritance tax return from twelve to fifteen months applies to the 
estates of decedents’ dying prior to the effective date of the act. 


Pennsylvania Inheritance Tax: Children of Adopted Child Not 
Entitled to Lower Tax Rate 





Strunk Estate, Pennsylvania Supreme Court, 369 Pa. 478 


Property passing to children of an adopted child of the testator was 
subject to the 10% inheritance tax rather than the 2% tax imposed on 
property passing to parents, spouses, children, lineal descendants born 
in lawful wedlock, legally adopted children, children of a former husband 
or wife, or the wife or widow of a son. 


Gift Tax: Trust for Minors Held Future Interest 





Stifel v. Commissioner, U. S. Court of Appeals, Second Circuit, May 15, 1952 


The taxpayer established three irrevocable trusts for his minor 
children. The trustee in each case was directed to apply the income 
from the trust and so much of the principal as was necessary for the 
use and support of the children. The children, and their guardians 
during their minority, had the power to terminate the trust at any time 
and to demand payment of the principal and unexpended income. 

Ruling that the children did not acquire a “present interest” and 
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therefore denying the settlor the $3,000 annual gift tax exclusion the 
court stated: 


“If an adult had been the beneficiary of each of these trusts, of 
course the gifts would not have been of future interests, since then (under 
Article Third) each such adult at any time could have demanded pay- 
ment of income and (under Article Eleventh) of the corpus. But here 
we have the following differentiating facts: (1) None of the children 
could himself make such a demand; he could do so only through a 
guardian. (2) The donor testified as folléws: He had set up the trusts 
for the express purpose of teaching the three children how to invest 
their own money; his attorney had suggested naming a guardian in the 
instrument, but the donor had objected, because a guardian would be 
limited by law in what use he could make of the income on the children’s 
behalf, and would be unable to allow them free play in the pecuniary 
education the donor wanted them to have. (3) No guardian was ap- 
pointed during the period of three years from the creation of the trusts 
to the date of the trial here, although in New York, consent of the donor, 
the father, would not apparently have been necessary to the appointment 
of a guardian. On these facts the Tax Court concluded, and we agree, 
that only future interests were conveyed at the time the trusts were 
set up.” 


Estate Tax: Deductibility of Debt Not Listed in Probate 





Estate of Wittman, U. S. Tax Court, 11 T.C.M. 633, June 20, 1952 


The testator’s indebtedness to an individual was deductible for 
federal estate tax purposes where interest payments on the debt were 
maintained although no claim for the indebtedness was filed or allowed 
in the probate proceedings of the testator’s will. 


Gift Tax: Guardian’s Payments to Mother of Ward 





Stokowski v. Pedrick, U. S. District Court, New York, June 30, 1952 


Pursuant to court order a guardian made payments from the ward’s 
estate for the support of the ward’s mother. The court ruled that since 
the ward was not living with her mother and since these payments were 
made without obligation and there was no benefit to the ward or to 
her estate, the payments were taxable as gifts. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





Money in Circulation 

URRENCY in circulation out- 

side the banking system now 
amounts to an average of roughly 
$400 for every member of the work- 
ing population, including the armed 
forces. In 1939, the comparable 
figure was $115; even during the 
prosperous period of the ’20s, the 
figure was never more than the 
equivalent of $100. Since the end 
of the war, people have accumu- 
lated and held an abnormal amount 
of cash—contrary to prudence and 
to sound individual money prac- 
tices. 

Of particular interest is the fact 
that an increasingly large part of 
the money in circulation consists 
of bills of large denominations 
which are not ordinarily in use in 
every-day transactions. Bills of 
$20 or more, for example, now make 
up more than 60 per cent of all 
cash outstanding. This compares 
with a ratio of less than 50 per 
cent before World War II. It may 
also be observed that there are now 
outstanding more than $5 billion 
of $100 bills alone, a figure which 
represents nearly 20 per cent of 
all money in circulation. 


It is obvious that economic fac- 
tors account for much of the rise 
in currency in circulation. Our 
economy has expanded greatly and 
the price level has nearly doubled. 
Nevertheless, it is apparent that 
the rise in currency in circulation 
has outstripped all other important 
comparative indices. This is illus- 
trated in the tabulation below. 
Although not shown in the ac- 
companying table, cash in circula- 
tion has also experienced a rela- 
tively greater increase than bank 
deposits. Total currency outside 
the banks is now the equivalent of 
about one-seventh all bank de- 
posits in the nation, including sav- 
ings accounts and Postal Savings 
—materially higher than the ratio 
which prevailed prior to the war. 

What are the reasons for this 
disproportionate expansion of cur- 
rency in circulation? Without a 
doubt, as the Institute of Life In- 
surance points out, the savings 
element has been a significant fac- 
tor—even though stashing away 
cash is scarcely sensible or eco- 
nomically productive. The growth 
of money in circulation over the 
past year, it may be noted, coin- 


1939 1951 Per Cent Gain 
Gross National Produce $91.3 billion $327.8 billion 259 
Total Wage and Salary Income 45.7 “ 169.7.“ 271 
Consumer Expenditures | 67.5 “ 205.5 “ 204 
Currency outside Banks 64 “ 268 “ $11 
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cided with a marked increase in 
personal savings in general. 

Considerable suspicion exists, 
however, that tax evasion and 
hoarding have been responsible for 
much of the rise. Federal Reserve 
data, for example, indicates that 
bills of larger denominations have 
exceeded the rate of gain of the 
smaller bills that are put to ordi- 
nary and average use. The total 
of $20 bills outstanding is now 
nearly six times greater than in 
1939, and the $50 and $100 bills 
are not far behind in the rate of 
growth. By contrast, there are 
three and one-half times the 
amount of $10 bills outstanding 
now as in 1939, and only twice the 
amount of $1 and $5 bills. 

Share Ownership 

The Brookings Institution has 
just issued its report on “Share 
Ownership in the United States.” 
This report, prepared at the re- 
quest of the New York Stock Ex- 
change, discloses that there are 
6,490,000 individuals in the United 
States who own shares in public 
owned stocks. These share own- 
ers, it is revealed, are members of 
4,750,000 family spending units. 
Thus, approximately one out of 
every sixteen adult persons in this 
country own shares in one or more 
stock issues, and there are one or 
more share owners in one-tenth of 
all the families. Excluded from 
these estimates are owners of pri- 
vately held issues. 

The Brookings study notes that 
stock ownership is more frequent 
in the 50 to 59 age group than any 
other, since an estimated 27 per 
cent of all share owners are in this 
age range. Individuals 60 years of 
age or more account for almost as 
many share owners as the 50 to 59 


group, but the proportion of people 
owning shares is somewhat smaller. 

Another finding is that there is 
a direct relationship between share 
ownership and education. For ex- 
ample, those who had four or more 
years of college study have the 
largest relative number of share 
owners. Also, the level of income 
has a direct influence on share 
ownership. Of the family units 
with incomes of $10,000 and over, 
55 per cent include one or more 
share owner; in the $4000-$5000 
range, the incidence of share owner- 
ship is a little over 7 per cent. 

Another conclusion is that ad- 
ministrative executives have the 
highest proportion of share owner- 
ship, the figure being roughly 45 
per cent. Ranking second are op- 
erating supervisory officials with a 
figure of 19 per cent. Ranking 
third are professional workers in 
technical fields with a ratio of 13 
per cent; those rendering personal 
services — doctors, lawyers and 
others — are fourth with 12 per 
cent. 


Savings Banks Investments 


Over $2.6 billion of corporate 
bonds were added to the New York 
State legal list in the year ended 
July 1, 1952. This raised the total 
of eligible corporate obligations to 
over $22 billion, the highest on 
record. This rise of $2.6 billion 
compares with an increase of $1 
billion in the prior year, and $2.3 
billion for the year ended July 1, 
1950. A major part of the current 
increase resulted from the issuance 
of new bonds by companies already 
listed. It is noteworthy that al- 
most half of the electric and gas 
utilities increased their outstand- 
ing obligations during the recent 
twelve-month period. 
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Comprising the non-governmen- 
tal sections of the legal list that 
are now available for savings banks 
investments in New York State 
are issues of 


Amount 


76 railroads 


$6.693 billion 
152 elec. & gas com 9.660 bis 


18 telephone cos. 4.284 uid 

80 industrial cos. 1.752 “6 

2 financial institutions 564 * 
Total $22.963 Dillion 


An interesting feature of the new 
list is the upturn in the amount of 
securities made legal investments 
by the Banking Board under legis- 
lation first enacted in 1939. In 
this connection, a rise of $968 mil- 
lion compares with $301 million 
for the preceding fiscal year. This 
legislation was resorted to on only 
a limited basis in the first five years 
of its existence; it was applied, for 
the most part, to securities of in- 
dustrial companies for which no 
minimum legal standards had been 
prescribed. However, in 1944 the 
statute was interpreted to include 
securities for which statutory tests 
were in force, but which failed to 
qualify for various reasons. The 
following five years witnessed ex- 
tensive use of the Banking Board 
power in the railroad and public 
utility fields with the result that, 
as of July 1, 1949, almost one-half 
the securities on the corporate 
legal list owed their eligibility to 
such authorization. 


In 1950, the public utility sec- 
tions of the State underwent re- 
vision. As a result, the percentage 
of legal securities requiring Bank- 
ing Board approval fell to 17 per 
cent in 1950 and 16 per cent’ in 
1951. The change in this trend in 
1952 was due to the relatively 
heavy volume of securities of in- 


dustrial companies for which ap- 
plications were filed during the 
year. 

Additional companies appearing 
in the public utility section of the 
1952 list are Birmingham Electric, 
North Penn Gas, Portland Gas & 
Coke, South Jersey Gas, Idaho 
Power and Long Island Lighting 
Company. The rail section in- 
cludes new bonds of the Atlantic 
Coastline, Chicago & Western 
Indiana, Western Maryland and a 
number of equipment issues. Un- 
secured obligations of the Southern 
Pacific Company also qualify for 
the new list. 


The legal list has been compiled 
and published bp the New York 
State Banking Department each 
year since 1935. The investment 
powers of the 130 savings banks 
of the State are derived, for the 
most part, from the statutory pro- 
visions which determine the con- 
tent of the annual publication. 
Certain sections of the list are also 
followed by fiduciaries in the in- 
vestment of trust funds under the 
provisions of the Personal Property 
Law of the State. 


In forwarding the published list 
of savings banks, Banking Superin- 
tendent William A. Lyon issued 
the usual words of caution. “The 
fact that a security appears upon 
the list,” he declared, “does not 
indicate that the Banking Depart- 
ment considers it a proper invest- 
ment under all circumstances for 
the funds of any individual savings 
bank. The question of whether a 
savings bank should purchase a 
particular security which appears 
upon the list is one which should 
be determined in each case by the 
management of the savings bank 
on the basis of all relevant facts.” 
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Bank Questionnaire 

Four page questionnaires on 
check collections have been for- 
warded to 1,000 representative 
banks throughout the country by 
the American Bankers Association. 
It is anticipated that the answers 
will provide some basis for a study 
which will survey the possibility 
of improving the speed and effi- 
ciency of check collections. Such 
improvement, of course, would 
mean a reduction in costs and a 
shortening of delays in collection 
time. 

This questionnaire has been sent 
to banks outside the so-called re- 
serve cities; roughly one-half the 
inquiries were transmitted to banks 
with deposits of less than $7.5 mil- 
lion, with the remainder going to 
larger institutions. Banks in the 
reserve cities are receiving their 
questionnaires from the Associa- 
tion of Reserve City Bankers, while 


INTERESTED IN 
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the Federal Reserve Banks are be- 
ing canvassed by the Federal Re- 
serve System. 

The number of checks used in 
domestic banking transactions has 
reached such a high level that 
banks are finding it necessary to 
seek means of cutting the handling 
costs and reducing the delays in 
collection. 

The ABA questionnaire was ac- 
companied by a letter from presi- 
dent C. Francis Cocke which ex- 
plained: “The committee conduct- 
ing the study has determined that 
it will have to examine thoroughly 
the various methods of collecting 
checks now in use throughout the 
country before it will be in a po- 
sition to make any recommenda- 
tions for improvements. In order 
to assemble the information re- 
quired, this questionnaire is being 
sent to a number of selected 
banks.” 


BANKING BOOKS? 


Sn for our complete 
catalogue 


Bankers Publishing Company 
465 Main Street 
CAMBRIDGE 42, MASS. 





ae eet 












--.an expression of faith 
in the intrinsic soundness 


of our country...” 


ne 
As 

F 
¢ 


es 


GEORGE C. BRAINARD 
President, Addressograph-Multigraph Corporation 


“The purchase of United States Savings Bonds is an expression 
of faith in the intrinsic soundness of our country, and indicates 
foresightedness with respect to one’s own future needs. Since 
the inception of the Payroll Savings Plan by Addressograph- 
Multigraph Corporation in 1942, a large percentage of em- 
ployees have continuously availed themselves of this safe and 
convenient method of providing for later benefits.” 


Every payday nearly seven million 
mey and women give expression of 
their faith in America by putting 
$140,000,000 into U.S. Defense Bonds. 


These seven million payroll savers 
are not only backing up our country’s 
defense effort —they are providing for 
their own security ... helping to com- 
bat inflationary pressures ... and 
building a reservoir of future pur- 
chasing power. How big is the reser- 
voir? On December 31, 1951, the cash 
value of series E Bonds outstanding 


The U.S. Government does not pay for this advertising. The Treasury De- 
partment thanks, for their patriotic donation, the Advertising Council and 


was $34,727,000,000—$4.8 billions 
more than the cash value of Series E’s 
outstanding in August, 1945. 

If your employee participation is 
less than 60%, get in touch with the 
Savings Bond Division, U.S. Treas- 
ury Department, Suite 700, Washing- 
ton Building, Washington, D.C. Your 
State Director will be glad to show 
you how to conduct a simple person- 
to-person canvass that puts a Payroll 
Savings Plan Application Blank in 
the hands of every employee. 
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First Lieutenant 


Henry A. Commiskey, USMC 
Medal of Honor 





One SEPTEMBER DAY, near Yong- 
dungp’o, Korea, Lieutenant Commis- 
key’s platoon was assaulting a vital 
position called Hill 85. Suddenly it 
hit a field of fire from a Red machine 
gun. The important attack stopped 
cold. Alone, and armed with only a 
.45 calibre pistol, Lieutenant Commis- 
key jumped to his feet, rushed the 
gun. He dispatched its five-man crew, 
then reloaded, and cleaned out an- 
other foxhole. Inspired by his daring, 
his platoon cleared and captured the 
hill. Lieutenant Commiskey says: 


“After all, only a limited number 
of Americans need serve in uniform. 
But, thank God there are millions 
more who are proving their devotion 
in another vitally important way. 
People like you, whose successful 50- 
billion-dollar investment in U.S. De- 
fense Bonds helps make America so 
strong no Commie can crack us from 
within! That counts plenty! 


“Our bullets alone can’t keep you 
and your family peacefully secure. 
But our bullets—and your Bonds—do!” 


* * * 


Now E Bonds earn more! 1) All Series 
E Bonds bought after May 1, 1952 aver- 
age 3% interest, compounded semi- 
annually! Interest now starts after 6 
months and is higher in the early years. 
2) All maturing E Bonds automatically 
go on earning after maturity—and at the 
new higher interest! Today, start invest- 
ing in better-paying Series E Bonds 
through the Payroll Savings Plan! 


Peace is for the strong! hor peace and prosperily 


save with U.S. Defense Bonds! 
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